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FRONT FENCES

WITHIN RESIDENTIAL AREAS

The City of Albany Local Law Relating to Fencing 2010 states:

fA person shall not, without the written consent of the Building Surveyor, erect a free-
standing fence greater than 1200mm in height, within the front setback area of a
residential lot within the district.0

Height of Front Fences/Walls

Walls and fences in residential areas in the primary street front setback area are to be
visually permeable above 1200mm. A visually permeable surface is one that can be seen
through so as not to obstruct the view.

The most common way of achieving visually permeability on a front fence is to use pickets
(either steel or timber) at a spacing of not less than 50mm. This allows passive
surveillance in and out of the front yard and contributes to the perception of safety within a
street.

In What Circumstances can | Apply for a Solid Wall in Excess of 1.2m in
Height?

Council will consider proposals for solid walls/fences at a height greater than 1.2m in
instances where:

A They adjoin a street or road carrying more than 6000 vehicles per day, provided
that the wall does not occupy greater than 75% of the lot frontage and allows for
unobstructed views to the dwelling entrance; or

A Protects a bedroom window from traffic headlight glare; or
A Provides privacy to the sole outdoor living area of a dwelling.

pickef fence less than 1-2m high
-net "visually permeable”
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FRIMARY STREET

This is an example of an acceptable Front Fence design
Source: Residential Design Codes of Western Australia, Part 6, November 2010



When will a Front Fence Application be Refused?

Applications for a front fence may not be approved where any of the following apply:
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Public safety is comprised.

Lack of vision for users of a driveway.
Traffic sight lines are comprised.

The streetscape is affected by the proposal.
Heritage values are compromised.
Inadequate justification is provided.
Unacceptable earthworks are proposed.
Council verge requires cutffill/retention.
Alternate options are available.

Pre-used materials are being used.

The truncation is required where the visibility of turning vehicles is likely to be
affected.

The structure represents a fire hazard.
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This is an example of an generally unacceptable Front Fence
Source: Residential Design Codes of Western Australia, Part 6, November 2010

What if My Fence is on a Secondary Street?

Walls and fences fronting secondary streets MAY be solid to allow for a back yard to be
created. They should conform to the requirements for a front fence, forward of the dwelling as

delineated in this information pack.

Do | Need to Get Comment From My Neighbours?

Applications for a front fence over 1200mm in height require neighbour& comments for the

portion located along the common boundary, forward of the building setback.

Are There Any Other Special Requirements | Should Know?

Walls

or fences of masonry, stone or concrete construction, where they are also
retaining soil, and they are over 1000mm high, require a Building Licence and may require

structural engineering details at the officer& discretion.



Generally, barbed wire, glass, razor wire, electrified fences or similar are not to be
approved in residential areas. These are often proposed because of security fears and the
applicant should be directed to alternative methods of protecting their property such as
increasing exposure to the street, obtaining security advice (from police of consultants) or the
use of house alarms.

This is another Acceptable Design of a Front Fence.
Source: Residential Design Codes of Western Australia, Part 6, November 2010

Process to Gain Approval

For a front fence greater than 1.2 metres the following needs to be submitted to Council:

A a Building Licence (available at front counter) showing a site plan, an elevation of
the fence in relation to the dwelling and how it is to be structurally affixed to the
ground,;

A a letter of justification being provided taking into account the above mentioned issues;
and

A neighbour® comments.

More Information é .

Should you have any questions or require any further information, please contact a member
of the Development Services Team by either phoning on 9841 9383, by email
planning@albany.wa.gov.au or in person at the City of Albany& North Road Offices.
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DIVI DING FENCES

What Is A Dividing Fence?

A dividing fence is a fence that separates the land of different owners whether the
fence is on the common boundary of adjoining lands or on a line other than the
common boundary.

A dividing fence does not include a retaining wall.
What You Are Required To Do?

Attached is a copy of a publication outlining the rights and responsibilities of
landowners on dividing fences, together with the City of Albany& Local Law relating
to fencing. Please read those documents thoroughly and you will achieve the best
results if you communicate often and openly with your neighbour. The alternative is
costly and time consuming legal proceedings.

Council Will Not:

Determine if a fence is a sufficient fence.

Arbitrate disputes between neighbours on types of fencing or cost sharing
requirements.

Determine where the boundary between lots is positioned

Resolve access issues for neighbours or constructors

Provide advice on the processes used by landowners to consult with neighbours
Inspect fencing for structural adequacy or compliance

EE E T

Note: The Albany Community Legal Centre offers a free mediation and legal advice
service to those experiencing problems with neighbours. Their pamphlet is
available from Council.



Your Fencing Checklist:-
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1. IMWe have read the Dividing Fences rights and responsibilities brochure.

2. IMWe have examined the City of Albany& Local Law and fully understand what
constitutes a sufficient fence for my property.

3. IMWe have discussed the replacement/building of the dividing fence with my
neighbour.

4. IMWe know where the property boundary is (do you need a Licensed
Surveyor to confirm?)

5. IWe have obtained several quotes for the fence (you may cost your own labour
to erect).

6. IMWe have given notice to neighbour.

7. Neighbour agrees to replacement/building of fence within 21 days.
8. Further negotiation required on type or finish on fence.

9. Agreement reached on type of fence and payment.

10. IWe require Council approval for over height fence forward of building set back
line.

11. IWe require Council approval for non-complying materials used in dividing
fence/Heritage site.
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12. IWe are required to gain a building licence (fence over one (1) metre and of
masonry construction, fence incorporates retaining wall(s), fence encloses
swimming pool).

13. Council approvals obtained.

14. Notify neighbour of construction details 48 hours prior to work commencing
(ensure animals secure etc.)

15. Construct fence.

O 0O o 00
O 0O o 00

16. Obtain payment for work undertaken.
MoreInfor mat i on é.

Should you have any questions or require any further information, please contact a member of
the Development Services Team by either phoning on 9841 9382, by email
building@albany.wa.gov.au or in person at the City Offices.

** DISCLAIMER **

This information sheet is a guide only. Verification with original Local Laws, Acts, Planning Schemes, and other relevant documents is
recommended for detailed references. The City of Albany accepts no responsibility
for errors or omissions.

© City of Albany, 2013
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The Dividing Fences Act 1961 (the Act) deals primarily with the
process for sharing with your neighbour the cost of building and
maintaining a dividing fence. Other matters concerning boundaries
are dealt with under different legislation, in particular:

Landgate provides information on issues such as defining and
surveying boundaries.

Local governments advise on minimum fencing requirements
under local laws. Your local government also controls boundary
construction work, such as retaining walls, party walls and parapet
walls and the like under Part XV of the Local Government
(Miscellaneous Provisions) Act 1960.

The Magistrates Court may rule on disputes between adjoining
owners on issues such as nuisance from trees, overhead branches
and falling leaves under the provisions of the common law. You will
need to seek independent legal advice in respect of each case.

dividing fences - a guide
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This booklet is intended to help you understand the Dividing Fences
Act 1961 (the Act). The booklet outlines the processes in the Act, and
provides answers to some frequently asked questions.

The Act provides a process for neighbours to agree on the fence that
divides their properties, and to share the cost of construction and
maintenance. The Act also provides for the courts to deal with disputes
that may arise over dividing fences.

You may obtain a copy of the Act from the State Law Publisher, or
online at www.slp.wa.gov.au

The Department of Commerce has provided the information in this
booklet as a public service.

The Act is administered by the Department of Commerce, Building
Commission but the Building Commission does not have any role
or powers to advise on individual issues or resolve disputes. If
you need advice on a dividing fences matter you must seek
independent professional advice. The building inspector or surveyor at
the relevant local government authority nearest the fence can advise
you of any local laws that may affect your dividing fences. Retaining
walls, parapet walls and the like that form part of a dividing fence are
regulated by the local government in your area, and are not covered by
the Act. Such issues in relation to boundary construction are covered
under Part XV of the Local Government (Miscellaneous Provisions) Act
1960.

2 dividing fences - a guide
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Hrg things to consder

If you wish to build or repair a dividing fence you need to consider
two things:

1. Does the fence and/or associated work require building or
planning approval from your local government?

Any substantial structure built along a boundary is likely to require
a building licence from your local government (shire or council).
This is particularly the case for retaining walls, walls that form part
of buildings, unusually high fences or fences made from unusual
materials. Fences that form part of a swimming pool barrier are
also regulated by the local government.

In many local government areas, brick and masonry fences require

a building licence. Although simple and conventional dividing

fences may not need a building licence, you should check with

your local government first, as construction without a building

licence is an offence. Local laws may also set out requirements or
restrictions on fences, and will define what is a 6 dfigientf e nime 6
your locality.

2. Do you wish to receive a contribution from your neighbour for
the cost of building or maintaining the fence?

The Act provides for neighbours to share the cost of a sufficient
dividing fence and provides a mechanism for giving notice and
resolving disputes. You should give the necessary notice and
obtain agreement before constructing a fence, as the Act only
allows for recovery of costs afterwards in very limited
circumstances.

Note: Any agreement, contract or covenant between owners of
adjoining lands with regard to the cost of the construction
and contribution for a dividing fence overrides provisions of
the Act.
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W hat you need to know

A dividing fence, as defined in the Act, is a fence that separates the
land of different owners whether the fence is on the common boundary
of adjoining lands or on a line other than the common boundary. A
dividing fence does not include a retaining wall.

The Act does not apply to the Crown or to land used for public
purposes such as roads and paths under the control of local
governments. If your property adjoins such land you cannot compel a
contribution to the cost of a fence however, you still need to comply
with the guidelines as set out by your local government regarding a
sufficient fence.

Local governments may have local laws that prescribe what is a
sufficient fence. If you want information on what type of fence is
allowed in your area, contact your local government.

A6 dfigientf e nsie 6

A afence prescribed by a local government law; or

A afence of any standard agreed upon by adjoining owners provided

that it does not fall below the standard prescribed by the relevant
local government law.

Where there are no local laws or no agreement is made, a sufficient
fence is:

A a substantial fence that is ordinarily capable of resisting the
trespass of cattle and sheep; or

A afence determined by a Magistrates Court to be a sufficient fence.

If you want to erect a dividing fence of a higher standard than a
sufficient fence and cannot obtain the agreement of the adjoining
owner, you may only claim half the cost of erecting and maintaining
a sufficient fence.

Owners may decide what they want as long as it does not conflict with
the local laws.

If your local government does not have any local laws covering fences,
you are still obliged to contribute a half share of the construction of a
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sufficient fence. The Act requires that your fence must be ordinarily
able to resist the trespass of cattle or sheep. This does not mean that
you need to have sheep or cattle on your property, but as a minimum
requirement it must be of such a type and strength so that it can
ordinarily resist the trespass of cattle or sheep. Checking out the type
of fencing that has been erected in your area will give you a good
guide as to what is accepted as the fencing standard.

The Act provides that owners of
adjoining lands are each liable to
pay half the cost of erecting or
repairing a 6 dfigientf e n beevéen
their properties. The owner of a
vacant block can defer making a
contribution until that owner makes
use of the block T typically by
building on it.

An owner wanting to fence a
boundary with an adjoining vacant lot
can erect a fence without obtaining a
contribution, then seek the
contribution when the adjoining

owner makes use of the block, usually by completing the construction
of a substantial building or structure on that land. Alternatively an
owner can seek a court order for a contribution.

dividing fences - a guide 5



Procedure for
erecting a new fence

Step 1. Giving notice

If you wish to claim half the cost of erecting
a sufficient fence and avoid any disputes
over payment, you should approach the
owner of the adjoining land to discuss your
proposal and reach an agreement.

The Act provides a mechanism for sharing
the cost of the fence. The procedure is to
give notice in writing to your neighbour
describing the proposed dividing fence

including materials to be used, costs, and specifying the boundary line
to be fenced. If you do not know the name and address of the
adjoining owner, the rates section of your local government may
provide this information. Alternatively you may wish to arrange a land
titte search through Landgate.

Each notice must be served by either:
A delivering it in person; or

A sending it by registered mail to the person& usual or last known
place of residence.

If the notice is to be given to a company it may be served by:

A delivering it to the head office of the company in the state in which
the company is incorporated; or

A sending it by registered mail to the company& principal officer.
You may wish to attach a copy of this booklet to your written notice.
If an agreement is reached with your neighbour, it is best to confirm

the agreement in writing, signed by all parties. Include details in your
written agreement about when payment is to be made.

Whether agreement is reached or not, you should always keep copies
of all quotations, documents and receipts.

If you and your adjoining owner cannot agree, then the use of an
independent mediator may help. Mediation helps to sort out civil
disputes in a confidential and non-threatening way. Details of mediation
services available are listed in the Yellow Pages under6 Me di at or s 6.
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Court action

The adjoining owner has 21 days to respond or write back if they
dispute all or any part of your proposal. If you are unable to reach an
agreement within that time, the matter may be referred to the
Magistrates Court nearest to where the fence is situated.

The court may decide:

whether the fence is necessary;

what type of fence should be built;

how long it should take to build;

the boundary upon which the fence is to be built;

the level of each adjoining owner& contribution to the fence;
legal costs; and

To Jo Do o Do Do P>

the payment arrangements.

The adjoining owner has three months to comply with the agreement
you both made, or to comply with the order which has been made by
the Magistrates Court, unless the adjoining owners agree or the court
orders a different period.

If after three months the owner has not complied with the agreement or
order, you may erect the fence and recover half of its cost. Contact
your nearest Magistrates Court to find out the procedure for lodging a
complaint with the court or go online at www.justice.wa.gov.au

The court& decision is final.
The Magistrates Court can be contacted on 9425 2247

or visit www.justice.wa.gov.au or
www.magistratescourt.wa.gov.au

dividing fences - a guide 7


http://www.justice.wa.gov.au/
http://www.justice.wa.gov.au/
http://www.magistratescourt.wa.gov.au/

Claiming for a fence erected
on vacant land

This section applies only where one or both of the adjoining lots of
land is vacant.

You may erect a sufficient fence without giving notice or reaching
agreement with the owner of the vacant land and still obtain a
contribution towards the cost.

The owner who has erected the fence may claim from the adjoining
owner whether or not notice was given or an agreement was reached.

Except where there is an agreement or a court order, you cannot
recover any of the costs from the owner of adjoining land that is vacant
unless or until the current owner of the adjoining land:

(a) has completed a substantial building or structure on the land; or
(b) has occupied or occupies a building or structure on the land; or

(c) has permitted or permits some other person to lawfully occupy a
building or structure on the land.

If any of the above conditions are satisfied, you may give the other
owner a notice claiming half the value of the fence as estimated at the
date of claim.

An owner or owners of adjoining
land are liable to pay even if
they were not the owners of the
land when the fence was
constructed and no previous
adjoining owners have paid a
claim to the owner who erected
the fence.

8 dividing fences - a guide



There is no specified method for determining the value of a fence.
Obtaining a current day price for a similar fence may be useful in
providing a base from which to estimate the value of the fence.

If it cannot be agreed upon between the adjoining owners, it may be
necessary to have the matter decided through mediation or if that fails,
in court.

The right to claim exists while the person who erected the fence
continues to own the property, however, it is doubtful whether this right
exists after the property is sold. The commonly held legal view is that
the right does not continue and this would mean the right to claim
cannot be passed on from the owner who erected the fence to another
owner who buys their land.

If the adjoining owner gives you written notice of objection and
agreement cannot be reached on the claim, you may make a
complaint to the Magistrates Court nearest to where the fence is
situated. Complaint forms are available from the court or online at
www.justice.wa.gov.au

The court will make a decision on the dispute.

-, e T ® - y . =1 - . - :
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Repair of
dividing fences

The Act provides for owners of land on either side of the fence to join
in or contribute in equal proportions to the repair of the fence. This
applies to both developed and vacant land.

The Act defines the word 6 r ergasincluding 6 r e aand rgeenr esot 6
the provisions which deal with repairing a dividing fence also apply in
the same way to fences which need re-erection or realignment.

Note: The WA Supreme Court, in Basell v Meredith, 1997, held that
the replacement of an existing fence with an entirely different
type of fence, for instance replacing a damaged old picket
fence with a new fibrous cement fence, is not a repair.

It is important to determine whether the condition of the existing fence
justifies it being replaced by the same type of fence.

If you wish to have a dividing fence repaired, you should give the
adjoining owner a notice describing the kind and extent of repairs to be
made, and stating that you are prepared to:

A repair the fence and pay half the cost if the other owner will also
pay half the cost;

A permit the other owner to repair the fence and you will pay half the
cost; or

A pay half the cost of having the fence repaired by a third party.
Note: 0O C omdy include labour, equipment hire and materials.

The other owner or owners have 14 days to object. They must notify
you in writing of the objection. If they object, you may apply to the
Magistrates Court nearest to where the fence is situated for an order.
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If they do not object within 14 days you may repair the fence. If a
contribution is not made you will be able to recover half the cost of
repairs from the other adjoining owner or owners by referring the
matter to the Magistrates Court.

If the adjoining owner or owners object or do not agree to pay, you
must apply to the Magistrates Court for an order. Where the adjoining
owners have agreed to the repair or the court has ordered the repair,
both owners must allow access to enable the dividing fence to be
repaired.

Generally, when a dividing fence is in need of repair, the owners on
each side of the fence in need of repair are responsible. This also
applies to land that is vacant.

If the dividing fence was built partly by one neighbour, and partly by
the other neighbour, each neighbour is responsible for the cost of
repairing the part of the fence he or she built.

If your adjoining owner redevelops their land by demolishing existing
buildings or erecting new ones, they may ask for a contribution for a
new fence.

This may occur if the existing fence is of a lower standard than a
sufficient fence, is erected other than on the boundary line or is in need
of repair or replacement. It may also occur because the adjoining
owner wants a new fence.

Development approvals by some local governments require the
developer to build new fences or require that they be to the local
government® satisfaction.

This does not prevent the adjoining owner from serving notice under
the Act on the other owner seeking a contribution for half the fence
construction or repair costs.

However, for a claim to be successful it will depend on whether the
fence was in a condition requiring its replacement.

dividing fences - a guide 11



Repairing
without notice

Where a dividing fence is damaged or destroyed in whole or in part
by flood, fire, lightning, storm, tempest or accident, the owner on
either side of the fence may immediately repair the fence without
notice. The party who repaired the fence is then entitled to recover
half of the expenses of doing so from the owner of the adjoining
land through the Magistrates Court.

However, it is suggested that despite this right of action, it is better to
try to give notice of your intention to repair the fence. Try to reach
agreement on payment for repairs before taking court action.

Situations may arise where you consider that your neighbour or
neighbours should be paying for the entire repair of the fence because
it has been damaged by their actions or inaction.

The Act only recognises a limited set of circumstances where an
adjoining owner or owners who are at 6 f aawelbbuéd to repair or
renew a dividing fence at their cost. These are where the dividing
fence is damaged or destroyed in whole or in part by fire, or by the
falling of any tree (or portion thereof). An element of neglect on the
part of the adjoining owner or owners from whose land the fire
originated or the tree fell must also be evident.

For all other fence damage the adjoining owners are liable to join in
and contribute in equal proportions to the repairs.

If your neighbours are bound to repair the dividing fence, at their cost,
according to the above, and fail to do so, you as the adjoining owner
may repair or renew the fence. You may then recover the whole cost of
doing so from your neighbours by referring the matter to the
Magistrates Court.

It is better to maintain harmony with neighbours by first negotiating with
them to repair the fence.

Special rules apply to tenants and landlords. As a tenant you do not
have to pay for the cost of construction or repair of a dividing fence
unless the term of the lease is for a period of five years or more.
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If the term of the lease is
between five and seven years,
the landlord must pay three
quarters of the cost and the
tenant one quarter.

Example (a)

Totalcostof construction

orrepair $400

Halfcosttoeachowner =$200each

Landlord share $150

Tenan® share +$50
=$200

If the term of the lease is
between seven and twelve years,
the landlord and the tenant must
each pay one half of the cost of
construction or repair of the
dividing fence.

Tenant and
landlord

If the term of the lease is longer
than 12 years the tenant must
pay the whole of the cost.

Example (c)

Totalcostof construction

orrepair $400

Halfcosttoeachowner =$200each

Landlor@ share $ Nil

Tenan® share +$200
=$200

In this explanation, the cost is
half the total cost of construction
or repair of the dividing fence.
This follows the general rule that
each adjoining owner is to pay
half the total cost of construction
or repair of a dividing fence.

Example (b)
Totalcostof construction
orrepair $400
Halfcosttoeachowner =$200each
Landlor@ share $100
Tenan® share +$100

=$200

e e ..., o BT T—|

dividing fences - a guide 13




Srata titles

Where adjoining land is owned under a strata title, a claim may still
be made against the owners for a contribution for constructing or
repairing a dividing fence.

The owners of the strata title land may be:
A the strata company; or

A another person, depending on the nature of the strata scheme and
the by-laws of the strata company. It will also depend on whether a
person has lodged a notice for recording on the strata/survey-strata
plan with the Registrar of Titles in accordance with section 123A(3)
of the Strata Titles Act 1985 (WA).

The name of the strata company and information about this type of
strata scheme, the by-laws of the strata company and whether a notice
has been recorded on the strata/survey-strata plan can be obtained
from the Customer Services Branch of Landgate, 1 Midland Square,
Midland WA, Phone: 9273 7373.

Note: There are fees payable for this information.
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Liability for upkeep and maintenance of dividing fences

I strata title

For most schemes (single tier strata schemes and survey-strata
schemes), unless an objection has been lodged or a law has been
registered on the plan, then:

A if the fence divides a strata lot and the adjoining property, which is
not part of the scheme, the owners of the strata lot and the
adjoining property are liable;

A if the fence divides common property and the adjoining property,
which is not part of the scheme, the strata company and the owner
of the adjoining property are liable;

A if the fence divides two (2) lots in the strata scheme, the owners of
those lots are equally liable; and

A if the fence divides a lot and common property in the scheme, the
owner of the lot and the strata company are liable.

In other schemes for example, in a multi storey scheme, the strata
company and the owner of the adjoining land are equally liable for
these costs.

Useful information on
strata titles can be
obtained by contacting
Landgate on 9273 7044

dividing fences - a guide 15



N egotiating with
your neighbour

Although informal discussions are okay, it is better to have
agreements in writing. This clears any ambiguity and clarifies any
point of difference. It can also be used later to show what has been
agreed if the matter comes before mediation, arbitration or the
courts. Note that agreements between owners with regard to the
cost of erecting or repairing dividing fence override the Act.

Itis in both n e i g h birdeveststé attempt to resolve dividing fences
matters between themselves in a courteous and friendly manner. The
Act encourages agreement between owners of adjoining land, relative
to the cost and any such agreement overrides the Act.

There are many steps that can be taken to reach agreement with a
neighbour to provide for dividing fences. These include:

A approaching your negotiation with an appropriate communication
style;

A identifying key needs you would like to have met. Recognise your
neighbour may have competing needs, try to acknowledge these;

A starting the negotiation with a positive
statement about your mutual needs;

A gaining agreement on common ground
during the negotiation, this will help
identify the points of difference between
you and your neighbour;

A being aware that you may have an
ongoing relationship with your neighbour

i be reasonable, pushing too hard or
becoming adversarial will alienate your
neighbour and possibly harm your future
relationship;

A recognising that you have not only dividing fences rights, but also
responsibilities; and

A remembering that where both parties are satisfied, each will work
to make the agreement and relationship succeed.
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Entering your neighbour& property

Where an agreement or court order exists, or where the provisions of
the Act are being followed, a contractor or person erecting or repairing
a fence has access to the adjoining property. This access is 6 aall
reasonable t i mtw sff@ct the erection or repair of a dividing fence.

Before repairing or constructing a fence, you should:
A inform your neighbour of what you are doing;

A tell them that you may need to go onto their land to construct or
repair the fence; and

A obtain your neighbour® agreement before undertaking any work
relating to dividing fences.

You should be careful not to enter onto, or
interfere with your neighbour& property
unless it is necessary to carry out the work.

Legal advice

Where you have failed to obtain agreement
with an adjoining owner, it may be
advisable to obtain legal advice before
making any commitments or carrying out
any fencing or associated work that would
involve significant cost, or before starting
legal proceedings.
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Other matters
to be aware of

These walls, such as a house wall, garage wall, parapet wall and a
shed or the like, are built solely on one property under a building
licence and belong to the owner who constructed the wall.

Responsibility for construction and maintenance rests with the owner
of the land on which it is constructed.

An adjoining owner is not permitted to paint, render or attach anything
(such as pot plants, clotheslines and basketball hoops) to the wall
without the permission of the owner of the wall. It is suggested that any
such permission be in writing.

A boundary wall is not a dividing fence and either adjoining landowner
can still erect a sufficient fence along the boundary line.

Trees are a highly desirable part of our landscape and essential to our
environment so a certain amount of inconvenience associated with
them should be tolerated.

Information on your rights about tree nuisance is available online at:
www.legalaid.wa.gov.au/InfoAboutLaw.

You should be aware that these issues are not covered under the Act.
Only where a dividing fence has been destroyed in whole or in part by

the falling of a tree does the Act provide for the adjoining owner to
repair the fence immediately and recover the costs in the Magistrates
Court.

Under Schedule 3.1 of the Local Government Act 1995, your local
government may serve a notice on owners of land to ensure that a tree
on that land that endangers any person or thing on adjoining land is
made safe. Contact your local government authority for more
information.
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Fences constructed adjacent to a dividing fence

Situations may arise where property owners wish to construct a fence
on their own land adjacent to an existing dividing fence. The Act does
not prevent this second fence from being erected however, it is
recommended that you contact your local government to find out
whether it has any restrictions on structures of this type.

Your adjoining owner may still seek your contribution for maintaining
the existing dividing fence, even where you erect a second fence on
your property adjacent to it.

Your privacy

If the dividing fence does not provide adequate privacy, contact your
local government for more information on their local fencing laws.
Some local governments permit the use of lattice attached to a fence
or allow you to erect a privacy/garden screen as a separate structure
from the fence.
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If you cannot agree on the boundary line when constructing or
repairing a fence, you may give the owner of adjoining land notice of
your intention to have the boundary line defined by a land surveyor.

Within seven days of receiving this notice, the adjoining owner must
either define the boundary by pegs or employ a surveyor to define the
common boundary. Once the owner of adjoining land who received the
notice has done this, he/she must then notify you of the action taken.

If within one month of receiving your notice, the owner of the adjoining
land has defined the common boundary by pegs but has not had the
common boundary surveyed by a surveyor, and if you are not satisfied
with this, then you may have the common boundary surveyed. If the
boundary, when defined by a surveyor is in the same position as
defined by the pegs placed by the owner who received the notice, then
you are required to pay all reasonable expenses that the owner has
incurred.

In all other situations, both owners of adjoining lands must equally
share the costs when employing a surveyor to define a boundary. For
example, where the boundary is found by a surveyor employed by the
owner who gave the notice, to be in a different position to the pegs
placed by the owner receiving the notice, both parties must contribute
equally toward the surveyor& costs.

Western Australia has legislation to restrict unsupervised access by
young children to a private swimming or spa pool.

Private swimming pool regulations allow a dividing fence to form part
of the enclosure of a swimming or spa pool, providing that the fence
satisfies the requirements of Australian Standard 1926.1 on either side
of the fence.

For more information about swimming pool barriers and fences, please
contact your local government or download the 6 r ufbor@® ol s 6
brochure from www.buildingcommission.wa.gov.au
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Giving notice
to fence

(Your address)

Dear Neighbour

I am writing to advise that | propose to erect a dividing fence
on the boundary line between our properties (include
property addresses).

The fence | wish to erect is a (specify here the desdPt@n of
the fence, ie. type, height, material and tHe b Wnd@k e to
be fenced).

| have obtained quotes (copies attached)@nd pto @se to
accept the quote from (fencing company - e - ABC Fencing
Company) for (amount - eg. ¥40 ). Your sh&re of the dividing
fence will be (half of the@@st - eg. $200) Which is half the
cost of a sufficient féice @€ ording to the local government
laws in the al@@&

Please let® know within 21 days if you agree or disagree
withthiis proposal

If youWwuld like to discuss this with me | can be contacted
on tdlegho @ number (your number) or by email at (your
email address).

If within 21 days we cannot reach agreement or you do not
respond, the Dividing Fences Act 1961 provides for the
matter to be determined in the Magistrates Court.

(Your signature, name and date)
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Giving notice
to fence

Giving Notice to Fence - Western Australia

date

To my Neighbour............. From
AAIESS.....oviivici Addre:
............................................................................. Phone
,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, Email

Dear Neighbour

I would like to fix/erect the dividing fence on the boundary line between our properties afll h e that
you will share the costs with me.

The fence is located between my land (address)

and your land (address)

Length of Fence............ Height of fence

Type of fence...............

Attached is copy of the quotes IMave obtained.

The total cost of the fence from ... including GSTis $.......cooovevcviics
Your half share of a sufficient fence according to the local government laws in the area including
GST S $urerrvrreeereciriririeeieeenns

1#%ithin2 d s of receiving this notice you do not agree to *repair or *replace (*delete one) our
adjoining fence | will apply as per the Dividing Fences Act 1961 to a Magistrates Court for an order

that describes the type of fence to be constructed and how much each party will contribute.

Yours sincerely signed..

Lo of acknowledge

receipt of this dencing notice and agree to *repair or *replace (*delete one) the dividing fence on
the boundary line between our properties as proposed.

1 will pay my share of $... to *you or *the fencer. (*delete one)

Yours sincerely signed..

Print Name ........cccccoeee. Date

This form can be printed out from the website: www.bc.wa.gov.au/dividingfences
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Claiming for a fence
dready erected

(Your address)

Dear Neighbour

| am writing to seek your contribution to the dividing fence
between our properties (include property addresses) that was
constructed (eg 6 months ago) when your land was vacant.
The Dividing Fences Act 1961 allows owners of adjoining land
to seek contribution from their neighbour for a fence that has
already been constructed once the adjoining owner has

completed a construction of a building or sku ture, or d€c Pies
a building or structure on the land.

Now that you have completed your const®ctiom, | wish to s @k
half the value of the dividing fence whieh @8 @g $400) to
erect. Under the local governm Mt ring Rws .  fence is
classed as a sufficient fence.

| estimate that the value of e fence is@drrent and therefore
seek payment of y Uk h If stk of the feice, that is (half of
the cost - eg$200).

Ples8@ Bt me KON within 21 days if you agree or disagree with
this proposal. | Y attached copies of the quotes obtained and
the invoice@nd receipt we received from the fencing contractor.

If you would like to discuss this with me | can be contacted on
telephone number (your number) or by email at (your email
address).

If within 21 days we cannot reach agreement or you do not
respond, the matter may be determined in the Magistrates Court.

(Your signature name and date)
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Notice to share
cog for repair

24

(Your address)

Dear Neighbour

| am writing to seek your agreement and contribution for the
repair of the dividing fence which separates our properties,
(include property addresses) in accordance with Section 15
of the Dividing Fences Act 1961.

The dividing fence is in need of repair beca $e (give f€&sons
eg. several pickets are missing).

| have attached copies of quotes to have the €pai$ doree. |
suggest we accept the quote from (C@nmpdhy - €g. ABC
Fencing) for (amount - eg. $300). Your half$hafe will be (half
of the cost - eg. $150).

Please let me knod wit inl day8 if you agree or disagree
with this proposal.

If you would like to diseu $ this with me | can be contacted
on €Rp @re n MRr (your number) or by email at (your

em il #dess).

If within 14 days we cannot reach agreement or you do not
respori, the Act provides that | may repair the fence and
then recover half of the repair costs through the Magistrates
Court.

(Your signature name and date)
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Frequently
asked questions

Do | need my adjoining neighbour& agreement before | erect a
new fence?

If you wish to claim a contribution and the adjoining land is not vacant,
there must be an agreement or a court order in place before erecting
the fence.

Where the adjoining land is vacant, you do not need an agreement. If
you do not obtain agreement, a claim for a contribution to the fence
can be made on the owner when there is a substantial building erected
on the land, or when the land owner occupies or permits the
occupation of any building on the land.

You do not need an agreement if you want to erect the fence entirely
at your own expense, and forego any right to a contribution under the
Act. The fence you erect must still be a 6 dfigientf enc e 6 .

If you decide to erect a fence at your own expense, it is recommended
that you give the adjoining owner the details of the proposal as a
courtesy, and to enable them to make arrangements to protect their
property or animals during the construction process. A decision to erect
a fence entirely at your own cost does not give you the right to enter
the adjoining owner®& property without their permission during the
erection of the fence.

Do | have to have more than one quote to give to my neighbour
when | approach him looking for his half payment to a new fence?

The Act does not specify a requirement for the obtaining of quotes but
it is suggested that you should try to obtain at least two written quotes.

Can | take down the existing dividing fence without my neighbour&
agreement?

Once a dividing fence is erected, it becomes joint property. Both
adjoining land owners are liable to maintain the fence, regardless of
the contribution made to the cost of its erection.
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Frequently
asked quegtions

Therefore either party cannot act unilaterally to remove, alter or
damage or in any way affect the structural integrity of the dividing
fence.

| am about to put up my new dividing fence and want to know
where on the boundary it should go. Does it have to be located
wholly on my property?

The fence should normally be placed along the boundary line, with half
the structure in each property. Where this is not practical you may
agree to locate the fence wholly in one or other property. You should
record an agreement to do this in writing. The Act allows for a fence to
be considered a dividing fence even when it is not on the common
boundary. This means both neighbours can be asked to contribute to
the cost.

What should | do about my neighbour who is refusing to pay for
half of the cost of the fence?

It is recommended that discussion and negotiation be held with the
adjoining owner to identify the issues, such as whether the fence is on
the correct boundary, are repairs needed, whether payment as an
option is acceptable to all parties, etc.

Mediation services may be used to assist with dispute resolution. If the
former attempts fail, the Act provides that the matter may be settled
through the court.

The land next door is vacant but they have started building on it.
How much of the building must be constructed before | can make a
claim for half the cost of the fence?

Under section 13 of the Act, you can make a claim when a substantial
building has been completed. This should not be confused with a
building that is substantially completed. It is only once the building is
complete that you may make a claim under this section of the Act.
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Frequently
asked questions

How much time does the adjoining owner have to pay me my claim
for half the fence cost now that a substantial building has been
completed on his land?

The adjoining owner is required to pay within one month of the receipt
of your claim. You may enter into an agreement with your neighbour to
allow a longer time period or agree to accept payment by instalments.
Such agreement should be in writing and signed and dated by both
parties.

| built the dividing fences on my property when the adjoining land
was vacant. There is now a substantial building erected on the
vacant land and | want to now claim my share of the fencing. How
much can | claim?

You may give the adjoining owner a notice claiming half the value of a
sufficient fence as estimated at the date of claim.

Note: This is not the same as current day market price for the fence,
although the obtaining of a current day price for a similar fence
may be useful in providing a base from which to estimate the
value of the fence.

Do | have to contribute to the cost of a fence when my land is still
vacant?

No, not unless you have agreed to contribute before the fence is
erected or unless the adjoining owner obtains a court order, before the
fence is erected, requiring you to contribute.

My lot was vacant and my neighbour has constructed a brick
fence, do | have to pay for half of it?

No, not unless the sufficient fence (minimum standard) for a fence in
that location is a brick fence. The minimum standard could be as a
result of the local government®& fencing local law or town planning
scheme, or through a condition of sale imposed by the developer as a
covenant. You would as a general rule have to contribute half the cost
of a sulfficient fence, this being the minimum standard required by your
local government.
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Frequently
asked quegtions

| am about to build and do not like the fence my neighbour just
erected, and | do not want to pay them anything. Can | do this?

If the fence that is erected is a sufficient fence, ie acceptable to the
local government and in keeping with other fences in the immediate
area, the adjoining landowner who erected it has a legal right under
the Act to claim half payment of a sufficient fence when you complete
your building.

My neighbour built their house first and erected a fence that | did
not like. | wanted a green colorbond and they erected a wooden
one. | have since built my house and erected a fence on my land.
My neighbour has now given me a bill for the fence they erected.
Do | have to pay?

Yes, the original fence is the dividing fence and you would be required
to pay half the cost of it and also bear responsibility for a half share of
the ongoing maintenance costs of the dividing fence. The cost for the
erection and ongoing maintenance of the second fence would be yours
entirely.

My neighbour has claimed from me half the cost of the dividing
fence he erected. | am the second owner of the property and feel
that they should have got their money from the previous owner. Am
| liable to pay the money claimed?

Yes, an owner or owners of adjoining land are liable to pay even if they
were not the owners of the land when the fence was constructed,
provided that no previous adjoining owners had paid a claim to the
owner who erected the fence. Under the Limitation Act 2005, claims
must be commenced within six years of the owner of the adjoining land
occupying the land, permitting others to occupy the land, or commencing
construction of a substantial building or structure on the land.
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Frequently
asked questions

My neighbour and | are at about the same stage of building our
houses. They want a metal fence and | want a fibrous cement one
that goes into the ground. | have a dog to contain and it could
easily dig under a metal one. What can do about this?

The best way to erect a fence is by agreement with the adjoining
owner. You should first try to resolve any differences by discussing the
matter with the owner. You may wish to consult a mediator, who can
assist you in resolving differences, before going to court.

If the owners cannot agree, the matter may be determined in the
Magistrates Court.

My neighbour® fence is ten years old. Do | have to pay for the half
value of the fence when it was constructed or what it is worth now?

The requirement is for payment of half the value of the fence as at the
date of claim. The person making the claim has to estimate the value.

If your neighbour erected a fence of a higher standard than a sufficient
fence, as defined by your local government, unless you agreed to pay
the higher cost, you would only have to pay half the cost of a sufficient
fence.

If for example, a metal fence was erected and the sufficient fence, as
defined by your local government, is a fiborous cement one, the
obligation is for payment of half the cost of the lesser standard fence,
being the fibrous cement one. The additional cost for the higher
standard fence would be borne by the adjoining owner that requires it.
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Frequently
asked quedtions

Repairing

The fence has been damaged by my neighbours, why should |
have to pay for half of it?

As a general rule, each of the adjoining owners must pay half the cost
of repairs unless the adjoining owners agree to an alternative
arrangement or the court rules differently. The Act provides for specific
situations when one owner who is 6 & ta yphys the whole cost. These
specific situations are where the fence is damaged by fire or by the
falling of a tree, or part of it. There must be an element of neglect by
the owner at fault in these specific situations.

The replacement of an existing fence with an entirely different
type of fence, for instance replacing a damaged old picket
fence with a new fibrous cement fence, is not a repair. This is
regarded as an erection of a new fence and must be dealt
with under Sections 9 and 10 of the Act if a contribution to the
costs is sought.
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Frequently
asked questions

| have had my land surveyed and it shows that the dividing fence is
out of alignment and my adjoining owner has some of my land.
Who pays for the cost of the relocation of the fence onto the
correct boundary and what steps should be followed to shift the
fence?

The Act in defining what a repair is, includes the realignment or
re-erection of a fence. This means that the cost is liable to be shared
equally by the adjoining land owners. The process for seeking a
realignment of a fence is covered by Section 15 of the Act.

Our dividing fence is an old picket fence that needs to be replaced.
| want to put up a new brick fence. If | do so, what procedures do |
need to follow?

The Act only applies to the erection of the first fence and then its
repair. Replacing an existing fence with an entirely different type of
fence is regarded as the erection of a new fence. The procedure for
erecting a fence must be followed where a fence is replaced with an
entirely different one (refer to step 1 1 giving notice). If an old fence is
replaced with a new fence that is the same as the old fence, it is
classified as a repair, and the procedures relating to repairing fences
must be followed.

| believe that the dividing fence is fine and can be simply repaired
in a few places and maybe realigned and straightened up a bit. My
neighbour does not agree and told me they want a new one. Do |
have to pay half for a new fence just because they want it?

No, you would not have to pay for a new fence unless you agree to
this or your neighbour takes you to court and is successful in obtaining
an order for you to contribute to a new fence. In such a dispute, it
would be necessary for the owner taking the legal action to prove that
the fence is in need of replacement and cannot or should not be
repaired. That owner would then generally seek to support such a case
through the presentation to the court with photographs and testimony
from expert witnesses.
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Frequently
asked quegtions

My neighbour®& trees are pushing against the fence and have
damaged it. | have asked that they cut the trees down or at least
cut them back and repair the fence at their cost. They advised that
as far as they are concerned the trees stay and that they will only
pay half the cost of the repair. What are my rights?

You would be required under the Act to contribute to half the cost of
the repairs to the fence. If you refuse to pay your neighbour may seek
a court order.

Do | have to contribute to the repair of the dividing fence if my land
is vacant?

Yes, subject to Part Ill Section 15 of the Act.

The neighbouring property is owned by the Department of
Housing and the fence is in need of repair, what should | do?

State Government departments are not bound by the Act, however you
should contact your nearest Department of Housing office to discuss
the repair or replacement options.
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Useful contact
numbers and links

(Access to community lawyers/mediators - small fee)
www.cabwa.com.au
email: cab@cabwa.com.au

(To resolve civil disputes in a court of law)
www.justice.wa.gov.au or www.magistratescourt.wa.gov.au

(Land title searches, adverse possession information)
www.landgate.wa.gov.au
email: mailroom@landgate.wa.gov.au

(Environmental Health Branch 1 asbestos issues)
www.population.health.wa.gov

(To obtain a contact number for your local government office)
www.dlgrd.wa.gov.au
email: info@dlgrd.wa.gov.au

(To view legislation )
www.slp.wa.gov.au
email: sales@dpc.wa.gov.au

(for consumer advice )
www.commerce.wa.gov.au
email: consumer@commerce.wa.gov.au
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Department of Commerce
Building Commission

Dividing Fences Telephone: 1300 720 715

Locked Bag 12

West Perth Western Australia 6872
Facsimile: (08) 9476 1333

National Relay Service: 13 36 77

Website: www.bc.wa.gov.au/dividingfences
Email: dividingfences@bc.wa.gov.au

This publication is available on request in other
formats to assist people with special needs.
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24 September2010 GOVERNMENT GAZETTE, WA 5011

LOCAL GOVERNMENT

LG301*
LOCAL GOVERNMENTACT 1995

DIVIDING FENCESACT 1961
City of Albany
FENCING LOCAL LAW 2010

Under the po\vers conferredby the Local GovernmentAct 1995and under all other
powers enablingit, the Council of the City of Albany resolvedon 15 June 2010 to
makethefollo\vinglocalla\V.

PART 1-PRELIMINARY
1.1Citation
Thislocallaw maybecitedasthe Cityof AlbanyFencingLocal Law2010.

1.2Repeal

The City of Albany Local Laws Relating to Fencing 2001 as published in the
GovernmeniGazetteon 15January2002 arerepealed.

1.3Application of local law

Thislocalla\v appliesthroughoutthedistrict.

1.4Commencement
This local la\v \Vill comeinto operation 14 days after the day it is publishedin the
GovernmenGazette.
1.5Interpretation
In thislocalla\v unlessthecontextrequiresothenvise-
"Act" meangheDividing Fences Act 1961;

"AS" means an Australian Standardpublishedby the Standard#\ssociationof
Australia;

"boundaryfence"hasthe meaninggivento it for thepurposesof the Act;
"Building Surveyor"meansa Building Surveyorof the local government;
"CEO"meangheChiefExecutiveOfficer of thelocalgovernment;
"commerciallot” meansa lot \Vhere acommercialuse

(a) is or maybepermittedunderthe localplanningschemeand

(b) isorwill bethepredominanuseofthelot;
"dangerous'in relationto anyfencemeans

(a) an electrified fence other than a fence in respect of\Vhich a licence
underPart 5 of this local la\v hasbeenissuedandis current;

(b) a fence containing barbed \Vire other than a fence erected and
maintainedin accordancévith this local la\V;

(c) afencecontainingexposedbroken glass,asbestodibre, razor\Vire
or anyotherpotentiallyharmful projectionor material;or

(d) afence\Vhlich is likely to collapseor fall, or part of \Vhich is likely to
collapseor fall, from anycause;

"district” meansthe district of the localgovernment;
"dividing fence"hasthemeaninggivento it in andfor the purposeof the Act;

"electrified fence"” meansa fence carrying or designedto carry an electric
charge;

"fence"meansany structure jncluding a retaining\Vall, usedor functioningas
abarrier,irrespectiveofivhereit islocatedandincludesanygate;

"frontage"means théoundaryline behveeralot andthethoroughfareupon
whichthatlot abuts;

"height"in relationto afencemeangheverticaldistancebehveen-
(a) thetopof thefenceatanypoint; and
(b) thegroundlevel or,\Vherethe groundlevelson eachsideof thefence
are not the same,the higher ground level, immediately beldv that
point;
"industriallot" meansalot\Vhereanindustrialuse
(a) isormaybepermittedunderthelocalplanningschemeand
(b) isor\Vill bethepredominantseofthelot;
"local goverrunent'meanshe City of Albany;

"local planning scheme" means a local planning scheme of the local
governmenmadeunderthePlanningandDevelopmenfct 2005.
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"lot" hasthe meaninggiven to it in and for the purposesof the Planning and
DevelopmenAct2005;

"noticeof breach"'meansanoticereferredto in clauses.1;
"owner"hasthemeaninggiventoitin theAct;
"residentialot" meansalot\Vherearesidentialuse
(@) isormaybepermittedunderthelocal planningschemeand
(b) is or \Will be the predominantuse of the lot;

"retaining \Vall' means any structure\Vhich preventsthe movementof soil in
order to allo\v ground levels of different elevationsto exist adjacentto one
another;

"rural lot" means &ot \Vherearuraluse
(@) isormaybepermittedunderthelocal planningschemeand
(b) isor\Vill bethepredominanuseof thelot;
"Schedule'meansa Schedulégo thislocal lalv;

"setbackarea" has the meaninggiven to it for the purposesof the local
planning scheme;

"speciakesidentialot” meansilot\vhereaspeciaresidentialse-
(@) isormaybepermittedunderthelocal planningschemeand
(b) isor'vill bethepredominanuseof thelot;

"specialrural lot" meansa lot \Vhere a specialrural use
(@) isormaybepermittedunderthelocal planningschemeand
(b) isor'vill bethe predominanaiseof thelot; and

"sufficient fence"meansafencedescribedn clause2.1.

1.6Licencefeesandcharges

All licencefeesand chargesapplicableunderthis local la\v shall be asdeterminedby
the local governmentfrom time to time in accordancévith section6.16 of the Local
Governmen#ct 1995.

PART2-SUFFICIENTFENCES
2.1Sufficientfences

(1) Unlessby agreemenbetveenthe o\vnersof adjoiningproperties,apersonshall
noterectadividing fenceor aboundaryfencethatis notasufficientfence.

(2) Subjectto subclause$3) and (4), asufficientfence

(a) on aresidentiallot is a dividing fence or a boundary fence constructedand
maintained in accordance\Vith the specifications and requirementsof
Schedulel;

(b) onacommerciallot and on an industrial lot is a dividing fenceor a boundary
fence constructedand maintainedin accordancaVith the specificationsand
requirementof Schedule2;

(c) on arural lot, a special residentiallot and a specialrural lot is a dividing
fence or a boundary fence constructedand maintainedin accordance\Vith
the specificationsand requirementf Schedules;

(3) Whereafenceis erectedonor neartheboundarybetveen

(a) aresidential lotand an industrial lot, a sufficient fence is a dividing fence
constructed and maintained in accordance\Vith the specificationsand
requirementsof Schedulel;

(b) a residentiallot and a commerciallot, a sufficient fenceis a dividing fence
constructedand maintained in accordance \vith the specifications and
requirementsf Schedule2;

(c) a residential lot and a rural lot, a sufficient fence is a dividing fence
constructed and maintained in accordance\Vith the specificationsand
requirementof Schedule3;

(d) a residentiallot and a specialrural lot or a specialresidential lot, a
sufficientfenceis adividing fenceconstructed anchaintainedin accordance
'vith the specificationsandrequirement®f Scheduld; and

(e) a specialresidentiallot or a specialrural lot anda rural lot, a sufficient
fenceis a dividing fence constructedand maintainedin accordancaVith the
specificationsandrequirementf Schedule3.

(4) Unless the Building Surveyor specifies othenvise, a sufficient fence on a
boundarybetveen lots other than thosespecifiedin subclause(3) is a dividing fence
constructedn accordancéVith the specificationsandrequirementof Schedule2.
(5) Not\ithstandingany other provisionsin this local lalv, a fence constructedof
stone or concreteshall be a sufficientfence only if it is designedby a structural
engineer \Vhere

(a) it is greaterthan 1800mm in height;or

(b) theBuilding Surveyorsorequires.
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PART 3 -GENERAL
3.1Fencesvithin front setbackareas

(1) A personshall not, \Vithout the \Vritten consentof the Building Surveyor,erecta
free-standingfence greaterthan 1200mm in height, \VitWn the front setbackareaof
aresidentiallot \Vithin the district.

(2) The Building Surveyormay approvethe erection of a fence of a height greater
than1200 mmin the front setbackareaof a residentiallot only if the fenceon each
sideof the drivevvay into the lot acrossthe front boundaryis to be angledinto the lot
for a distanceof not lessthan1500mm alongthe frontageto a distanceof not less
than 1500 mm from the frontage in order to provide appropriatesplayedlines of
vision for amotoristusing the drivelvay for accesgo a thoroughfare.

(3) Theprovisionof subclaus€?) shallnotapplyto afence

(a) of open constructionthat doesnot obscurethe lines of vision of a motorist
using the drivelvay for accesgo a thoroughfare;or

(b) thatdoesnotadjoinafootpath.

3.2Gatesin fences
A personshallnot erectagatein afence\vhich doesnot-
(a) openintothelot; or

{b) openby sliding parallelto andon the inside of thefence,\Vhich it formspart
of, \Vhenclosed.

3.3Fencesonrural lots,speciakesidentialots andspecialrural lots

A person shallnot \Vithout the \Vritten consentof the Building Surveyor, erect a
fenceon rural lots, special rurallots or specialresidentiallots, \Vithin 7.5 metresof a
thoroughfare of a height exceedingl500mm.

3.4 Maintenanceof fences

An o\vner of alot on\Vhich afenceis erectedthat abutsland underthe careand
control ofthe local governmentshallmaintainthe fencein good condition so asto
preventit from becomingdangerousdilapidated orunsightly.

3.5Generaldiscretionof the local government

() Not\withstandingclause 2.1, the local governmentmay grant consentto the
erectionor repairof afence\Vhich is notasufficientfence \Vhereall O\vnersof land
\Vhich adjoins the relevant boundary make an application for approval for that
purpose.

(2) In determining\vhetherto grantits consento the erectionor repairof any fence,
the local governmentmay consider,in addition to any other matter that it is

authorisedo consider,\vhetherthe erectionor retentionof the fencdvould havean

adverseeffecton-

(a) thesafeor convenientuseof anyland;or
(b) thesafetyor convenienceof any person.

PART 4 -FENCING MATERIALS
4.1 Fencingmaterials

(1) A personshall constructa fence on a residentiallot, a commerciallot or an
industrial lot from only brick, stone,concrete \Vrought iron, tubular steelframed,
link mesh timber, plasticcoatedor galvanised linkmesh corrugatedibre reinforced
cement sheeting, pre-painted metal or a material approved by the Building
Surveyor.

(2) Where the Building Surveyor approvesthe use of pre-used materials in the
constructionof a fenceunder subclausg(1), that approvalshall be conditional on the
applicant for approval painting or treating the preusedmaterialas directed by the
Building Surveyor.

4.2Barbedwire andbrokenglassfences
(1) Thisclausedoesnot applyto afenceconstructedVholly or partly of razor\Vire.

(2) An Olvner or occupierof a residentiallot or a commerciallot shall not erector
affix to any fence on sucha lot any barbed\Vire or other material \Vith spiked or
jaggedprojections,unlessthe prior \Vritten approval of the Building Surveyor has
beenobtained.

(3) An o\wvneror occupier of an industrial lot shall not erector affix on any fence
bounding that lot any barbed \Vire or other materials \Vith spiked or jagged
projections unless the \Vire or materialsare carried on posts at an angle of 45
degrees,and unlessthe bottom ro\v of \Vire or other materialsis setback150 mm
from the faceof thefenceandis not nearerthan 2000 mm from thegroundlevel.

(4) If the posts \Vhich carry the barbed \Vire or other materials referred to in

subclausg3) are angledto\vardsthe outsideof the lot boundedby the fencethe face
of the fence must be set back from the lot boundarya sufficient distanceto ensure
that the angled posts, barbed\Vire or other materialsdo not encroachon adjoining
land.
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(5) An o\vneror occupierof alot shallnot-

(@) affix anybrokenglassto; or

(b) allo\v anybrokenglassto remainonor aspartof,

anyfenceor\Vall, \Vhetherinternal or external,on that lot.
(6) An o\vneror occupierof arurallot, specialrurallot or speciakesidentiallot shall
not-

(a) placeor affix barbedwire;

(b) allo\v barb\vire to remain,

on a fence on that lot \Vherethe fence is adjacentto a thoroughfareor other
public placeunlessthe barbed\vire is fixed to the sideof the fencepostsfurthest
from the thoroughfareor otherpublic place.

PART 5 -ELECTRIFIED AND RAZOR WIRE FENCES

5.1 Requirement$or alicence

(1) An owner or occupier of alot, other than arural lot or specialrural lot, shall
not-

(a) haveandusean electrified fenceon that lot \Vithout first obtaininga licence
undersubclause2); or

(b) constructa fence\Vholly or partly of razor \Vire on that lot\Vithout first
obtainingalicenceundersubclauseg(3).

(2) A licenceto have and usan electrifiedfenceshallnotbeissued-
(a) in respectof alot\Vhich is or\Vhich abutsaresidentiallot;
(b) unlessthefencecomplieswith AS/NZS 3016:2002;and

(c) unlessprovisionis inadesoasto enablethe fence to beenderednoperable
duringthehoursof busines®perations, ifiny,onthelot\Vhereit is erected.

(3) A licenceto havea fenceconstructed\Vholly or partly of razor\Vire shall not be
issued

(@) ifthefenceiswitWn 3000mm of the boundaryof thelot;

(b) \Vhere anyrazor\Vire usedin the constructionof the fenceis lessthan 2000
mm or more than 2400mm abovethe groundlevel.

(4) An applicationfor alicencereferredto in subclauseq?2) or (3) shall be madeby
the o\vner of the lot on \Vhich the fencds or isto be erected,or by the occupierof the
lot\Vith the\Vritten consenbf theo\vner.

(5) An applicationfor alicencereferredtoin subclause§?) or (3) may be-
(a) approvedby thelocal government;

(b) approvedby thelocal governmensubjectto suchconditionsasit thinks fit;
or

(c) refusedby thelocal government.

5.2Transferof alicence

A licencereferredto in clause5.1 shalltransfer\Vith thelandto anynév occupieror
o\vner ofthe lot.

5.3Cancellationof alicence

Subjecto Division 1Part9 of theLocal Governmen#ct 1995 thelocalgovernment
may cancelalicenceissuedunderthis Partif -

(a) thefenceno longersatisfiesthe requirementsspecifiedin clause5.1(2) or
5.1(3)asthecasemaybe;or

(b) the licence holder breachesany condition upon \Vhich the licence hasbeen
issued.

PART 6 -NOTICE OF BREACH

6.1 Notice of breach

(1) Where a breachof clause3.4 of this local la\v hasoccurredin relation to a fence
on a lot \Vhich abutsland under the care and control of the local government, the
local governmentmay give a notice in \Vriting to the o\vner of that lot ("notice of
breach").

(2) A noticeof breachshall
(@ specifytheprovisionof thislocal ldv \Vhich has beerbreached,;
(b) specifythe particularsof thebreach;and

(c) statethat the o\wner of the lot is required to remedythe breach\Vithin 28
daysfrom the giving of the notice.
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PART 7 OFFENCESAND PENALTIES

7.1 Offencesandpenalties

(1) An o\vner\Vho fails to comply\VIth anotice of breachcommitsan offenceandis
liable upon conviction to a maximum penalty of $5000 and, if the offenceis a
continuingoffence,a maximumdaily penaltyof $500.

(2) A person\Vho fails to comply\Vith or\vho contravenesny provision of this local
lal'i commits an offence and is liable to a maximum penaltyof $5000 and, if the
offenceis a continuingoffence,a maximumdaily penaltyof $500.

7.2Modified penalties

(1) An offenceagainstany provision of this local la\v is a prescribedoffencefor the
purposeof section9.16 of the Local GovernmenAct 1995.

(2) Unless othefivise specified, theamountof the modified penalty for an offence
againstany provision of this local la\v is $150.

7.3Formof notices

For the purposesof thislocal la\v-

(1) the form of the infringementnotice referredto in section9.17 of the Local
GovernmentAct 1995is to be in the form of Form 2 of Schedulel of the
Local Governmen{Functionsand General)Regulations1996;

(2) theform of the\Vithdralval of infringementnotice referredto in section9.20
of the Local GovernmenAct 1995is to be in the form of Form 3 in Schedule
1of the Local Governmen{Functionsand General)Regulations1996.

7.4 Objectionsandreview
{/\\//hﬁn the local governmentmakesa decisionunder this local la\v asto \Vhether it
| -
(@) grantorrefuseto grantapersonalicence;
(b) cancela licence;or
(c) giveaperson anoticeunderclauses.1,
the provisionsof Division 1 of Part 9 of the Local GovernmentAct 1995 and

regulation33 of the Local Governmen{Functionsand General)Regulations1996
shall applt to that decision.

[cl. 2.1(2)(a)]
Scheduldd
SPECIFICATIONSFORA SUFFICIENT FENCEON A RESIDENTIAL LOT
Eachof thefollo\ving is a"sufficientfence"onaresidentiallot-
(A) A fully enclosedtimber fence built to manufacturer'sspecificationsor in
accordancaVith establishedconstructiontechniquesthe height of the fence

to be 1800mm except\Vith respectto the front setbackareafor \Vhich there
is no minimum heightbut\Vhich is subjectto clause3.1.

(B) A fence constructedof corrugatedfibre reinforcedpressedcementor steel
sheeting erected to manufacturer'sspecifications or \Which satisfies the
follo\ving specifications

(a) a minimuln in-ground length of 25 per cent of the total length of the
sheet,but in any caseshall have a minimum in-ground depth of 600
mm;

(b) the total height and depthof the fenceto consistof a single continuous
fibre reinforced cementor steelsheet;

(c) the sheetsto be lapped andcappedwith extruded'snapfit® type
cappingin accordancaVith the manufacturersvritten instructions;
and

(d) the height of the fenceto be 1800mm exceptwith respectto the front
set back area for \Vhich thereis no minimum height but \Vhich is
subjectto clause3.1.

(C) A fenceconstructedof brick, stoneor concrete,\vhich satisfiesthe follo\ving
specifications

(a) footingsof akind appropriateo thesoiltype;

(b) fencesto be offset a minimum of 200 mm at maximum 3000 mm
centresor 225 mm x 100 mm engaged piers to be provided at
maximum 3000mmcentres;

(c) expansion joints in accordance\Vith the manufacturer's\Vritten
instructions;and

(d) the height of the fenceto be 1800mm except\Vith respectto the front
set back area for \Vhich thereis no minimum height but \Vhich is
subjectto clause3.1.
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(D) A compositefencehavingaminimum overall heightof 1800mm except\Vith
respectto the front setback areafor \Vhich thereis no minimum height but

\Vhich is subjectto clause3.1,\Vhich satisfiesthefollo\ving specificationgor
the brick construction

() (a) brick piersof minimum 345 mm x 345 mm at 1800 mm centres
bondedto aminimum heightbase\Vall of 514 mm;

(b) eachpier shall be reinforced \Vith one RIO galvanisedstarting rod
1500mm high with a 250mm horizontal leg beddedinto a 500mm x
200 mm concrete footing and set 65 mm above the base of the
footing. The top of the footing shall be 1 course (85 mm) beldv
groundlevel;

(c) the minimum ultimate strength of brickvork shall by 20 mpa.
Mortar shallbe a mix of 1partcement, Partlime and6 partssand;

(d) thegroundunderthe footingsis to be compactedto 6 blo\vs per 300
mm and checked\Vith a standardalling \Veight penetrometerand

(e) controljoints in brick\work shall be provided\Vith double piers at a
maximumof 6 metrecentres;or

(2) (a) brick piers of a minimum 345 mm x 345 mm x 2700 mm centres
bondedto the baseand

(b) eachpier shall be reinforced\Vith hvo RIO galvanisedstartingrods
as previouslyspecified.

[cl. 2.1(2)(b)]
Scliedule2

SPECIFICATIONSFORA SUFFICIENTFENCEON A
COMMERCIAL LOT AND AN INDUSTRIAL LOT

:Eachof thefollo\ving is a "sufficient fence"on a commerciallot andan industrial
ot-
(A) A fence constructedof galvanisedor PVC coatedrail-less link mesh, chain
meshor steelmesh\Vhich satisfiesthe follo\ving specifications

(@) cornerpoststo be minimum 50 mm nominal bore x 3.5 mm and \Vith
footings of a225mm diameterx 900 mm;

(b) intermediatepoststo beminimum 37 mm nominalborex 3.15mm at
maximuma3.5metrecentresand\Vith footingsof a225mm diameterx
600mm;

(c) strutsto be minimum 30 mm nominal bore x 3.15 mm fitted at each
gateand hvo ateachcornerpostand\Vith footings225mm x 600 mm;

(d) cablesto be affixed to the top, centre and bottom of all postsand to
consistof t\vo or more 3.15mm \Vires hvisted togetheror single4 mm
\Vire;

(e) rail-less link, chain or steelmeshis to be to a height of 2000 mm on
top of \Vhich areto be threestrandsof barbed\Vire carryingthe fence
to a height of 2400 mm in accordancaVlth clause4.2(3) of this local
lal\v; and

(0 galvanisedlink mesh\Vire to be 2000 mm in heightand constructedof
50 mm mesh 2.5 mm galvanisedron \Vire and to be strained,neatly
securedand lacedto the postsand affixed to cables. Vehicle entry
gatesshall provide an openingof not lessthan 3.6 metresand shall be
constructedof 25 mm tubular framévork \Vith one horizontal and one
vertical stay constructedof 20 mm piping and shall be covered\Vith 50
mm X 2.5 mm galvanisedlink mesh strained to framévork. Gates
shallbe fixed \Vith a dropbolt and locking attachment.

(B) A fenceof fibre reinforced cemensheetor steelsheetingconstructedto the
minimum specificationgeferredto in category(B) of Schedulel.

(C) A fenceconstructedof aluminium sheeting\Vhen supported on posts and
rails providedthat it is usedbehinda building line and isof a minimum
heightof 1800mm but no greaterthan 2400 mm.

(D) Fencesof timber, brick, stone or concrete constructedto the minimum
specificationsreferredto in Schedulel.

[cl.2.1(2)(c)]
Scl/iedule3

SPECIFICATIONSFORA SUFFICIENTFENCEON A
RURAL LOT, A SPECIALRURAL LOT AND A SPECIALRESIDENTIAL LOT

(A) In the caseof a non-electrified fence, a sufficient fenceon a rural lot, special
rural lot or a specialresidentiallot is a fenceof postsand\Vire construction,
the minimum specificationsfor \Vhich are-

(a) \vire shallbe high tensile\Vire and not lessthan 2.5 mm. A minimum
of five \Vires shall be used, generally\Vith the lo\ver \Vires spaced
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closer togetherthan the higher\vires so asto preventsmallerstock
passinghrough,andconnectedo postsin all cases.
(b) posts sh3.ll be of indigenous timber or other suitable material
including-
AtimberimpregnatedVith atermiteandfungicidal preservative;
A standardron starpickets;or
A concrete;

(c) if timber posts are used, posts areto be cut not lessthan1800 mm
long x 50 mm diameterat small end if round or 125mm x 60 mm if
split or savn. Poststo be placed at not more than 10 metreintervals,
setminimum 600 mm in the ground and 1200mm abovethe ground;
and

(d) strainerposts,if timber, shall be not lessthan 2250mm long and 150
mm diameterat the small end (tubular steelto be 50 mm in diameter)
and shall be cut from indigenoustimber or other suitable material.
These shalbe placedaminimum of 1000mm in theground and setat
all corners, gatdvays and fence line angles but not exceeding200
metres apart.

(B) An electrifiedfencehavingfour\Vires only is asufficientfenceif constructed
generally in accordandeith (1).

Dated:30June2010.
The CommonSeal ofthe City of Albany \Vas affixed by authority of a resolutionof
the Council in the presenceof
J.M.BONKER, Chief ExecutiveOfficer.
MILTON EVANS JP,Mayor.




