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FRONT FENCES  

WITHIN RESIDENTIAL AREAS  

 

The City of Albany Local Law Relating to Fencing 2010 states: 

 
ñA person shall not, without the written consent of the Building Surveyor, erect a free- 
standing fence greater than 1200mm in height, within the front setback area of a 
residential lot within the district.ò 

 

Height of Front Fences/Walls 
 

Walls and fences in residential areas in the primary street front setback area are to be 
visually permeable above 1200mm. A visually permeable surface is one that can be seen 
through so as not to obstruct the view. 

 

The most common way of achieving visually permeability on a front fence is to use pickets 
(either steel or timber) at a spacing of not less than 50mm. This allows passive 
surveillance in and out of the front yard and contributes to the perception of safety within a 
street. 

 

In What Circumstances can I Apply for a Solid Wall in Excess of 1.2m in 
Height? 

 

Council will consider proposals for solid walls/fences at a height greater than 1.2m in 
instances where: 

 
Å They adjoin a street or road carrying more than 6000 vehicles  per day, provided 

that the wall does not occupy greater than 75% of the lot frontage and allows for 
unobstructed views to the dwelling entrance; or 

Å Protects a bedroom window from traffic headlight glare; or 

Å Provides privacy to the sole outdoor living area of a dwelling. 

 
This is an example of an acceptable Front Fence design 

Source: Residential Design Codes of Western Australia, Part 6, November 2010 



When will a Front Fence Application be Refused? 
 

Applications for a front fence may not be approved where any of the following apply: 

 
Å Public safety is comprised. 

Å Lack of vision for users of a driveway. 

Å Traffic sight lines are comprised. 

Å The streetscape is affected by the proposal. 

Å Heritage values are compromised. 

Å Inadequate justification is provided. 

Å Unacceptable earthworks are proposed. 

Å Council verge requires cut/fill/retention. 

Å Alternate options are available. 

Å Pre-used materials are being used. 

Å The truncation is required where the visibility of turning vehicles is likely to be 
affected. 

Å The structure represents a fire hazard. 

 
This is an example of an generally unacceptable Front Fence 

Source: Residential Design Codes of Western Australia, Part 6, November 2010 

 

What if My Fence is on a Secondary Street? 
 

Walls and fences fronting secondary streets MAY be solid to allow for a back yard to be 

created. They should conform to the requirements for a front fence, forward of the dwelling as 

delineated in this information pack. 

 

Do I Need to Get Comment From My Neighbours? 
 

Applications for a front fence over 1200mm in height require neighbourôs comments for the 

portion located along the common boundary, forward of the building setback. 

 

Are There Any Other Special Requirements I Should Know? 
 

Walls or fences of masonry, stone or concrete construction, where they are also 
retaining soil, and they are over 1000mm high, require a Building Licence and may require 
structural engineering details at the officerôs discretion. 

 

 

 



Generally, barbed wire, glass, razor wire, electrified fences or similar are not to be 
approved in residential areas. These are often proposed because of security fears and the 
applicant should be directed to alternative methods of protecting their property such as 
increasing exposure to the street, obtaining security advice (from police of consultants) or the 
use of house alarms. 

 

 
This is another Acceptable Design of a Front Fence. 

Source: Residential Design Codes of Western Australia, Part 6, November 2010 

 

Process to Gain Approval 
 

For a front fence greater than 1.2 metres the following needs to be submitted to Council: 

 
Å a Building Licence (available at front counter) showing  a  site  plan,  an elevation of 

the fence in relation to the dwelling and how it is to be structurally affixed to the 
ground; 

Å a letter of justification being provided taking into account the above mentioned issues; 
and 

Å neighbourôs comments. 
 

 
 

More Information é. 
 

Should you have any questions or require any further information, please contact a member 
of the Development Services Team by either phoning on 9841 9383, by email 
planning@albany.wa.gov.au or in person at the City of Albanyôs North Road Offices. 
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DIVI DING FENC ES 

 
What Is A Dividing Fence? 

 
A dividing fence is a fence that separates the land of different owners whether the 
fence is on the common boundary of adjoining lands or on a line other than the 
common boundary. 

 
A dividing fence does not include a retaining wall. 

 
What You Are Required To Do? 

 
Attached is a copy of a publication outlining the rights and responsibilities of 
landowners on dividing fences, together with the City of Albanyôs Local Law relating 
to fencing. Please read those documents thoroughly and you will achieve the best 
results if you communicate often and openly with your neighbour. The alternative is 
costly and time consuming legal proceedings. 
 

 

Council Will Not: 
 
¶ Determine if a fence is a sufficient fence. 
¶ Arbitrate disputes between neighbours on types of fencing or cost sharing 

requirements. 
¶ Determine where the boundary between lots is positioned 
¶ Resolve access issues for neighbours or constructors 
¶ Provide advice on the processes used by landowners to consult with neighbours 
¶ Inspect fencing for structural adequacy or compliance 

 

Note: The Albany Community Legal Centre offers a free mediation and legal advice 
service to those experiencing problems with neighbours. Their pamphlet is 
available from Council. 

 



Your Fencing Checklist:- 
 
 
YES NO 

 
 

1. I/We have read the Dividing Fences rights and responsibilities brochure. 

 

2. I/We have examined the City of Albanyôs Local Law and fully understand what 

constitutes a sufficient fence for my property. 

 

3. I/We have discussed the replacement/building of the dividing fence with my 

neighbour. 

 

4. I/We know where the property boundary is (do you need a Licensed 

Surveyor to confirm?) 

 

5. I/We have obtained several quotes for the fence (you may cost your own labour 
to erect). 

 

6. I/We have given notice to neighbour. 

 

7. Neighbour agrees to replacement/building of fence within 21 days. 

 

8. Further negotiation required on type or finish on fence. 

 

9. Agreement reached on type of fence and payment. 

 

10. I/We require Council approval for over height fence forward of building set back 

line. 

 

11. I/We require Council approval for non-complying materials used in dividing 

fence/Heritage site. 

 

12. I/We are required to gain a building licence (fence over one (1) metre and of 
masonry construction, fence incorporates retaining wall(s), fence encloses 
swimming pool). 

 

13. Council approvals obtained. 

 

14. Notify neighbour of construction details 48 hours prior to work commencing 

(ensure animals secure etc.) 

 

15. Construct fence. 

 

16. Obtain payment for work undertaken. 

 
More Information é. 

 
Should you have any questions or require any further information, please contact a member of 
the Development Services Team by either phoning on 9841 9382, by email 
building@albany.wa.gov.au or in person at the City Offices. 

 
** DISCLAIMER ** 

 
This information sheet is a guide only. Verification with original Local Laws, Acts, Planning Schemes, and other relevant documents is 

recommended for detailed references. The City of Albany accepts no responsibility 
for errors or omissions. 

 

© City of Albany, 2013
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Disclaimer 

The material contained in this booklet provides general guidance 

and information only and is current at time of printing. Readers 

should not act or omit to act solely on the basis of anything 

contained herein. In relation to a particular matter, you should seek 

appropriate legal/professional advice. The State of Western  

Australia and its servants and agents expressly disclaim liability, 

whether in negligence or otherwise, for any act or omission resulting 

from reliance on this document or for any consequence of such act 

or omission. 



 

 
 
 

The Dividing Fences Act 1961 (the Act) deals primarily with the 

process for sharing with your neighbour the cost of building and 

maintaining a dividing fence. Other matters concerning boundaries 

are dealt with under different legislation, in particular: 

 

Å Landgate provides information on issues such as defining and 

surveying boundaries. 

Å Local governments advise on minimum fencing requirements 

under local laws. Your local government also controls boundary 

construction work, such as retaining walls, party walls and parapet 

walls and the like under Part XV of the Local Government 

(Miscellaneous Provisions) Act 1960. 

Å The Magistrates Court may rule on disputes between adjoining 

owners on issues such as nuisance from trees, overhead branches 

and falling leaves under the provisions of the common law. You will 

need to seek independent legal advice in respect of each case. 
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This booklet is intended to help you understand the Dividing Fences 

Act 1961 (the Act). The booklet outlines the processes in the Act, and 

provides answers to some frequently asked questions. 

The Act provides a process for neighbours to agree on the fence that 

divides their properties, and to share the cost of construction and 

maintenance. The Act also provides for the courts to deal with disputes 

that may arise over dividing fences. 

You may obtain a copy of the Act from the State Law Publisher, or 

online at www.slp.wa.gov.au 

The Department of Commerce has provided the information in this 

booklet as a public service. 

The Act is administered by the Department of Commerce, Building 

Commission but the Building Commission does not have any role 

or powers to advise on individual issues or resolve disputes. If 

you need advice on a dividing fences matter you must seek 

independent professional advice. The building inspector or surveyor at 

the relevant local government authority nearest the fence can advise 

you of any local laws that may affect your dividing fences. Retaining 

walls, parapet walls and the like that form part of a dividing fence are 

regulated by the local government in your area, and are not covered by 

the Act. Such issues in relation to boundary construction are covered 

under Part XV of the Local Government (Miscellaneous Provisions) Act 

1960. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

2 div id ing fences - a guide  

http://www.slp.wa.gov.au/


 

First things to consider 
 
 
 
 

First things to consider 

 

If you wish to build or repair a dividing fence you need to consider 

two things: 
 

1. Does the fence and/or associated work require building or 

planning approval from your local government? 
 

Any substantial structure built along a boundary is likely to require 

a building licence from your local government (shire or council). 

This is particularly the case for retaining walls, walls that form part 

of buildings, unusually high fences or fences made from unusual 

materials. Fences that form part of a swimming pool barrier are 

also regulated by the local government. 

In many local government areas, brick and masonry fences require 

a building licence. Although simple and conventional dividing 

fences may not need a building licence, you should check with 

your local government first, as construction without a building 

licence is an offence. Local laws may also set out requirements or 

restrictions on fences, and will define what is a ósufficient fenceô in 

your locality. 

2. Do you wish to receive a contribution from your neighbour for 

the cost of building or maintaining the fence? 
 

The Act provides for neighbours to share the cost of a sufficient 

dividing fence and provides a mechanism for giving notice and 

resolving disputes. You should give the necessary notice and 

obtain agreement before constructing a fence, as the Act only 

allows for recovery of costs afterwards in very limited 

circumstances. 
 

Note:   Any agreement, contract or covenant between owners of 

adjoining lands with regard to the cost of the construction 

and contribution for a dividing fence overrides provisions of 

the Act. 
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W hat you need to know 
 

 
 
 
 

What is a dividing fence? 

A dividing fence, as defined in the Act, is a fence that separates the 

land of different owners whether the fence is on the common boundary 

of adjoining lands or on a line other than the common boundary. A 

dividing fence does not include a retaining wall. 

The Act does not apply to the Crown or to land used for public 

purposes such as roads and paths under the control of local 

governments. If your property adjoins such land you cannot compel a 

contribution to the cost of a fence however, you still need to comply 

with the guidelines as set out by your local government regarding a 

sufficient fence. 
 

Sufficient fence 

Local governments may have local laws that prescribe what is a 

sufficient fence. If you want information on what type of fence is 

allowed in your area, contact your local government. 

A ósufficient fenceô is: 

Å a fence prescribed by a local government law; or 

Å a fence of any standard agreed upon by adjoining owners provided 

that it does not fall below the standard prescribed by the relevant 

local government law. 

Where there are no local laws or no agreement is made, a sufficient 

fence is: 

Å a substantial fence that is ordinarily capable of resisting the 

trespass of cattle and sheep; or 

Å a fence determined by a Magistrates Court to be a sufficient fence. 
 

If you want to erect a dividing fence of a higher standard than a 

sufficient fence and cannot obtain the agreement of the adjoining 

owner, you may only claim half the cost of erecting and maintaining 

a sufficient fence. 

Owners may decide what they want as long as it does not conflict with 

the local laws. 

If your local government does not have any local laws covering fences, 

you are still obliged to contribute a half share of the construction of a 
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sufficient fence. The Act requires that your fence must be ordinarily 

able to resist the trespass of cattle or sheep. This does not mean that 

you need to have sheep or cattle on your property, but as a minimum 

requirement it must be of such a type and strength so that it can 

ordinarily resist the trespass of cattle or sheep. Checking out the type 

of fencing that has been erected in your area will give you a good 

guide as to what is accepted as the fencing standard. 
 

Claiming for erecting or maintaining 

a dividing fence 

The Act provides that owners of 

adjoining lands are each liable to 

pay half the cost of erecting or 

repairing a ósufficient fenceô between 

their properties. The owner of a 

vacant block can defer making a 

contribution until that owner makes 

use of the block ï typically by 

building on it. 

An owner wanting to fence a 

boundary with an adjoining vacant lot 

can erect a fence without obtaining a 

contribution, then seek the 

contribution when the adjoining 

owner makes use of the block, usually by completing the construction 

of a substantial building or structure on that land. Alternatively an 

owner can seek a court order for a contribution. 
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Procedure for 
erecting a new fence 

 

 
 
 
 

Step 1:   Giving notice 

If you wish to claim half the cost of erecting 

a sufficient fence and avoid any disputes 

over payment, you should approach the 

owner of the adjoining land to discuss your 

proposal and reach an agreement. 

The Act provides a mechanism for sharing 

the cost of the fence. The procedure is to 

give notice in writing to your neighbour 

describing the proposed dividing fence 

including materials to be used, costs, and specifying the boundary line 

to be fenced. If you do not know the name and address of the 

adjoining owner, the rates section of your local government may 

provide this information. Alternatively you may wish to arrange a land 

title search through Landgate. 

Each notice must be served by either: 

Å delivering it in person; or 

Å sending it by registered mail to the personôs usual or last known 

place of residence. 

If the notice is to be given to a company it may be served by: 

Å delivering it to the head office of the company in the state in which 

the company is incorporated; or 

Å sending it by registered mail to the companyôs principal officer. 

You may wish to attach a copy of this booklet to your written notice. 

If an agreement is reached with your neighbour, it is best to confirm 

the agreement in writing, signed by all parties. Include details in your 

written agreement about when payment is to be made. 

Whether agreement is reached or not, you should always keep copies 

of all quotations, documents and receipts. 

If you and your adjoining owner cannot agree, then the use of an 
independent mediator may help. Mediation helps to sort out civil 

disputes in a confidential and non-threatening way. Details of mediation 

services available are listed in the Yellow Pages under óMediatorsô. 
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Step 2:   Court action 

The adjoining owner has 21 days to respond or write back if they 

dispute all or any part of your proposal. If you are unable to reach an 

agreement within that time, the matter may be referred to the 

Magistrates Court nearest to where the fence is situated. 

The court may decide: 

Å whether the fence is necessary; 

Å what type of fence should be built; 

Å how long it should take to build; 

Å the boundary upon which the fence is to be built; 

Å the level of each adjoining ownerôs contribution to the fence; 

Å legal costs; and 

Å the payment arrangements. 

The adjoining owner has three months to comply with the agreement 
you both made, or to comply with the order which has been made by 

the Magistrates Court, unless the adjoining owners agree or the court 

orders a different period. 

If after three months the owner has not complied with the agreement or 
order, you may erect the fence and recover half of its cost. Contact 

your nearest Magistrates Court to find out the procedure for lodging a 

complaint with the court or go online at www.justice.wa.gov.au 

The courtôs decision is final. 
 

The Magistrates Court can be contacted on 9425 2247 

or visit www.justice.wa.gov.au or 

www.magistratescourt.wa.gov.au 
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Claiming for a fence erected 
on vacant land 

 
 
 
 
 

This section applies only where one or both of the adjoining lots of 

land is vacant. 
 

You may erect a sufficient fence without giving notice or reaching 

agreement with the owner of the vacant land and still obtain a 

contribution towards the cost. 

The owner who has erected the fence may claim from the adjoining 

owner whether or not notice was given or an agreement was reached. 

Except where there is an agreement or a court order, you cannot 

recover any of the costs from the owner of adjoining land that is vacant 

unless or until the current owner of the adjoining land: 

(a) has completed a substantial building or structure on the land; or 

(b) has occupied or occupies a building or structure on the land; or 

(c) has permitted or permits some other person to lawfully occupy a 

building or structure on the land. 

If any of the above conditions are satisfied, you may give the other 

owner a notice claiming half the value of the fence as estimated at the 

date of claim. 
 
 
 
 
 
 
 
 
 

 
An owner or owners of adjoining 

land are liable to pay even if 

they were not the owners of the 

land when the fence was 

constructed and no previous 

adjoining owners have paid a 

claim to the owner who erected 

the fence. 
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There is no specified method for determining the value of a fence. 

Obtaining a current day price for a similar fence may be useful in 

providing a base from which to estimate the value of the fence. 

If it cannot be agreed upon between the adjoining owners, it may be 

necessary to have the matter decided through mediation or if that fails, 

in court. 

The right to claim exists while the person who erected the fence 

continues to own the property, however, it is doubtful whether this right 

exists after the property is sold. The commonly held legal view is that 

the right does not continue and this would mean the right to claim 

cannot be passed on from the owner who erected the fence to another 

owner who buys their land. 

If the adjoining owner gives you written notice of objection and 

agreement cannot be reached on the claim, you may make a 

complaint to the Magistrates Court nearest to where the fence is 

situated. Complaint forms are available from the court or online at 

www.justice.wa.gov.au 

The court will make a decision on the dispute. 
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Repair of 
dividing fences 

 

 
 
 
 

The Act provides for owners of land on either side of the fence to join 

in or contribute in equal proportions to the repair of the fence. This 

applies to both developed and vacant land. 

The Act defines the word órepairô as including órealign and re-erectô so 

the provisions which deal with repairing a dividing fence also apply in 

the same way to fences which need re-erection or realignment. 

Note:   The WA Supreme Court, in Basell v Meredith, 1997, held that 

the replacement of an existing fence with an entirely different 

type of fence, for instance replacing a damaged old picket 

fence with a new fibrous cement fence, is not a repair. 

It is important to determine whether the condition of the existing fence 

justifies it being replaced by the same type of fence. 

If you wish to have a dividing fence repaired, you should give the 

adjoining owner a notice describing the kind and extent of repairs to be 

made, and stating that you are prepared to: 

Å repair the fence and pay half the cost if the other owner will also 

pay half the cost; 

Å permit the other owner to repair the fence and you will pay half the 

cost; or 

Å pay half the cost of having the fence repaired by a third party. 

Note:   óCostô may include labour, equipment hire and materials. 

The other owner or owners have 14 days to object. They must notify 

you in writing of the objection. If they object, you may apply to the 

Magistrates Court nearest to where the fence is situated for an order. 
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If they do not object within 14 days you may repair the fence. If a 

contribution is not made you will be able to recover half the cost of 

repairs from the other adjoining owner or owners by referring the 

matter to the Magistrates Court. 

If the adjoining owner or owners object or do not agree to pay, you 

must apply to the Magistrates Court for an order. Where the adjoining 

owners have agreed to the repair or the court has ordered the repair, 

both owners must allow access to enable the dividing fence to be 

repaired. 

Generally, when a dividing fence is in need of repair, the owners on 

each side of the fence in need of repair are responsible. This also 

applies to land that is vacant. 
 

Special cases 

If the dividing fence was built partly by one neighbour, and partly by 

the other neighbour, each neighbour is responsible for the cost of 

repairing the part of the fence he or she built. 
 

Redevelopment of properties 

If your adjoining owner redevelops their land by demolishing existing 

buildings or erecting new ones, they may ask for a contribution for a 

new fence. 

This may occur if the existing fence is of a lower standard than a 

sufficient fence, is erected other than on the boundary line or is in need 

of repair or replacement. It may also occur because the adjoining 

owner wants a new fence. 

Development approvals by some local governments require the 

developer to build new fences or require that they be to the local 

governmentôs satisfaction. 

This does not prevent the adjoining owner from serving notice under 

the Act on the other owner seeking a contribution for half the fence 

construction or repair costs. 

However, for a claim to be successful it will depend on whether the 

fence was in a condition requiring its replacement. 
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Repairing 
without notice 

 
 
 
 
 

Where a dividing fence is damaged or destroyed in whole or in part 

by flood, fire, lightning, storm, tempest or accident, the owner on 

either side of the fence may immediately repair the fence without 

notice. The party who repaired the fence is then entitled to recover 

half of the expenses of doing so from the owner of the adjoining 

land through the Magistrates Court. 
 

However, it is suggested that despite this right of action, it is better to 

try to give notice of your intention to repair the fence. Try to reach 

agreement on payment for repairs before taking court action. 
 

What happens if the fence is damaged by your neighbour? 

Situations may arise where you consider that your neighbour or 

neighbours should be paying for the entire repair of the fence because 

it has been damaged by their actions or inaction. 

The Act only recognises a limited set of circumstances where an 

adjoining owner or owners who are at ófaultô are bound to repair or 

renew a dividing fence at their cost. These are where the dividing 

fence is damaged or destroyed in whole or in part by fire, or by the 

falling of any tree (or portion thereof). An element of neglect on the 

part of the adjoining owner or owners from whose land the fire 

originated or the tree fell must also be evident. 

For all other fence damage the adjoining owners are liable to join in 

and contribute in equal proportions to the repairs. 

If your neighbours are bound to repair the dividing fence, at their cost, 

according to the above, and fail to do so, you as the adjoining owner 

may repair or renew the fence. You may then recover the whole cost of 

doing so from your neighbours by referring the matter to the 

Magistrates Court. 

It is better to maintain harmony with neighbours by first negotiating with 

them to repair the fence. 

Special rules apply to tenants and landlords. As a tenant you do not 

have to pay for the cost of construction or repair of a dividing fence 

unless the term of the lease is for a period of five years or more. 
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Tenant and 
landlord 

 
 
 
 

If the term of the lease is 

between five and seven years, 

the landlord must pay three 

quarters of the cost and the 

tenant one quarter. 

Example (a) 

Total cost of construction 

or repair $400 

Half cost to each owner = $200 each 

Landlordôs share $150 

Tenantôs share +$ 50 

=$200 

If the term of the lease is 

between seven and twelve years, 

the landlord and the tenant must 

each pay one half of the cost of 

construction or repair of the 

dividing fence. 

Example (b) 

Total cost of construction 

or repair $400 

Half cost to each owner = $200 each 

Landlordôs share $100 

Tenantôs share +$100 

=$200 

If the term of the lease is longer 

than 12 years the tenant must 

pay the whole of the cost. 

Example (c) 

Total cost of construction 

or repair $400 

Half cost to each owner = $200 each 

Landlordôs share $ Nil 

Tenantôs share +$200 

=$200 

In this explanation, the cost is 

half the total cost of construction 

or repair of the dividing fence. 

This follows the general rule that 

each adjoining owner is to pay 

half the total cost of construction 

or repair of a dividing fence. 
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Strata titles 
 

 
 
 
 

Where adjoining land is owned under a strata title, a claim may still 

be made against the owners for a contribution for constructing or 

repairing a dividing fence. 
 

The owners of the strata title land may be: 

Å the strata company; or 

Å another person, depending on the nature of the strata scheme and 

the by-laws of the strata company. It will also depend on whether a 

person has lodged a notice for recording on the strata/survey-strata 

plan with the Registrar of Titles in accordance with section 123A(3) 

of the Strata Titles Act 1985 (WA). 

The name of the strata company and information about this type of 

strata scheme, the by-laws of the strata company and whether a notice 

has been recorded on the strata/survey-strata plan can be obtained 

from the Customer Services Branch of Landgate, 1 Midland Square, 

Midland WA, Phone: 9273 7373. 

Note:   There are fees payable for this information. 
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Liability for upkeep and maintenance of dividing fences 

ï strata title 

For most schemes (single tier strata schemes and survey-strata 

schemes), unless an objection has been lodged or a law has been 

registered on the plan, then: 

Å if the fence divides a strata lot and the adjoining property, which is 

not part of the scheme, the owners of the strata lot and the 

adjoining property are liable; 

Å if the fence divides common property and the adjoining property, 

which is not part of the scheme, the strata company and the owner 

of the adjoining property are liable; 

Å if the fence divides two (2) lots in the strata scheme, the owners of 

those lots are equally liable; and 

Å if the fence divides a lot and common property in the scheme, the 

owner of the lot and the strata company are liable. 

In other schemes for example, in a multi storey scheme, the strata 

company and the owner of the adjoining land are equally liable for 

these costs. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Useful information on 

strata titles can be 

obtained by contacting 

Landgate on 9273 7044 
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Negotiating with 
your neighbour 

 

 
 
 
 

Although informal discussions are okay, it is better to have 

agreements in writing. This clears any ambiguity and clarifies any 

point of difference. It can also be used later to show what has been 

agreed if the matter comes before mediation, arbitration or the 

courts. Note that agreements between owners with regard to the 

cost of erecting or repairing dividing fence override the Act. 
 

It is in both neighboursô interests to attempt to resolve dividing fences 

matters between themselves in a courteous and friendly manner. The 

Act encourages agreement between owners of adjoining land, relative 

to the cost and any such agreement overrides the Act. 

There are many steps that can be taken to reach agreement with a 

neighbour to provide for dividing fences. These include: 

Å approaching your negotiation with an appropriate communication 

style; 

Å identifying key needs you would like to have met. Recognise your 

neighbour may have competing needs, try to acknowledge these; 

Å starting the negotiation with a positive 

statement about your mutual needs; 

Å gaining agreement on common ground 

during the negotiation, this will help 

identify the points of difference between 

you and your neighbour; 

Å being aware that you may have an 

ongoing relationship with your neighbour 

ï be reasonable, pushing too hard or 

becoming adversarial will alienate your 

neighbour and possibly harm your future 

relationship; 

Å recognising that you have not only dividing fences rights, but also 

responsibilities; and 

Å remembering that where both parties are satisfied, each will work 

to make the agreement and relationship succeed. 
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Entering your neighbourôs property 

Where an agreement or court order exists, or where the provisions of 

the Act are being followed, a contractor or person erecting or repairing 

a fence has access to the adjoining property. This access is óat all 

reasonable timesô to effect the erection or repair of a dividing fence. 

Before repairing or constructing a fence, you should: 

Å inform your neighbour of what you are doing; 

Å tell them that you may need to go onto their land to construct or 

repair the fence; and 

Å obtain your neighbourôs agreement before undertaking any work 

relating to dividing fences. 

You should be careful not to enter onto, or 

interfere with your neighbourôs property 

unless it is necessary to carry out the work. 
 

Legal advice 

Where you have failed to obtain agreement 

with an adjoining owner, it may be 

advisable to obtain legal advice before 

making any commitments or carrying out 

any fencing or associated work that would 

involve significant cost, or before starting 

legal proceedings. 
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Other matters 
to be aware of 

 

 
 
 
 

Walls constructed adjacent to lot boundaries 

These walls, such as a house wall, garage wall, parapet wall and a 

shed or the like, are built solely on one property under a building 

licence and belong to the owner who constructed the wall. 

Responsibility for construction and maintenance rests with the owner 

of the land on which it is constructed. 

An adjoining owner is not permitted to paint, render or attach anything 

(such as pot plants, clotheslines and basketball hoops) to the wall 

without the permission of the owner of the wall. It is suggested that any 

such permission be in writing. 

A boundary wall is not a dividing fence and either adjoining landowner 

can still erect a sufficient fence along the boundary line. 
 

Tree debris, encroaching roots and overhanging branches 

Trees are a highly desirable part of our landscape and essential to our 

environment so a certain amount of inconvenience associated with 

them should be tolerated. 

Information on your rights about tree nuisance is available online at: 

www.legalaid.wa.gov.au/InfoAboutLaw. 

You should be aware that these issues are not covered under the Act. 

Only where a dividing fence has been destroyed in whole or in part by 

the falling of a tree does the Act provide for the adjoining owner to 

repair the fence immediately and recover the costs in the Magistrates 

Court. 

Under Schedule 3.1 of the Local Government Act 1995, your local 

government may serve a notice on owners of land to ensure that a tree 

on that land that endangers any person or thing on adjoining land is 

made safe. Contact your local government authority for more 

information. 
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Fences constructed adjacent to a dividing fence 

Situations may arise where property owners wish to construct a fence 

on their own land adjacent to an existing dividing fence. The Act does 

not prevent this second fence from being erected however, it is 

recommended that you contact your local government to find out 

whether it has any restrictions on structures of this type. 

Your adjoining owner may still seek your contribution for maintaining 

the existing dividing fence, even where you erect a second fence on 

your property adjacent to it. 
 

Your privacy 

If the dividing fence does not provide adequate privacy, contact your 

local government for more information on their local fencing laws. 

Some local governments permit the use of lattice attached to a fence 

or allow you to erect a privacy/garden screen as a separate structure 

from the fence. 
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Boundary line 

If you cannot agree on the boundary line when constructing or 

repairing a fence, you may give the owner of adjoining land notice of 

your intention to have the boundary line defined by a land surveyor. 

Within seven days of receiving this notice, the adjoining owner must 

either define the boundary by pegs or employ a surveyor to define the 

common boundary. Once the owner of adjoining land who received the 

notice has done this, he/she must then notify you of the action taken. 

If within one month of receiving your notice, the owner of the adjoining 

land has defined the common boundary by pegs but has not had the 

common boundary surveyed by a surveyor, and if you are not satisfied 

with this, then you may have the common boundary surveyed. If the 

boundary, when defined by a surveyor is in the same position as 

defined by the pegs placed by the owner who received the notice, then 

you are required to pay all reasonable expenses that the owner has 

incurred. 

In all other situations, both owners of adjoining lands must equally 

share the costs when employing a surveyor to define a boundary. For 

example, where the boundary is found by a surveyor employed by the 

owner who gave the notice, to be in a different position to the pegs 

placed by the owner receiving the notice, both parties must contribute 

equally toward the surveyorôs costs. 

Swimming pool barriers 

Western Australia has legislation to restrict unsupervised access by 

young children to a private swimming or spa pool. 

Private swimming pool regulations allow a dividing fence to form part 

of the enclosure of a swimming or spa pool, providing that the fence 

satisfies the requirements of Australian Standard 1926.1 on either side 

of the fence. 

For more information about swimming pool barriers and fences, please 

contact your local government or download the órules for poolsô 

brochure from www.buildingcommission.wa.gov.au 
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Giving notice 
to fence 

 
 
 
 

Sample letter 
 
 
 
 

(Your address) 
 
 

Dear Neighbour 

I am writing to advise that I propose to erect a dividing fence 

on the boundary line between our properties (include 

property addresses). 

The fence I wish to erect is a (specify here the descrrr ipppt ooon of 

the fence, ie. type, height, material and theee   b 

be fenced). 

uuundaaarrr  linnneee   to 

I have obtained quotes (copies attacheeeddd) aaand prrro ooose to 

accept the quote from (fencing compppany - e ...    ABC Fencing 

Company) for (amount - eg...    $4440 ))) . Yooour shaaare of the dividing 

fence will be (half of thhe cccooost - eg. $20000) wwwhich is half the 

cost of a sufficient fffeeennnce aaaccccccordinng to the local government 

laws in the areeeaaa 

Please let mmm         know witthiin 21 days if you agree or disagree 

witthh  ttthhhiiis propoosall 

Iff  you wwwooouuullld like to discuss this with me I can be contacted 

on telllephhho eee   number (your number) or by email at (your 

email address). 

If within 21 days we cannot reach agreement or you do not 

respond, the Dividing Fences Act 1961 provides for the 

matter to be determined in the Magistrates Court. 
 
 

(Your signature, name and date) 
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Giving notice 
to fence 

 
 
 
 

Sample letter 
 
 
 

Giving Notice to Fence - Western Australia 
 

date......................................... 

 

To my Neighbour................................................. 

 
Address................................................................ 

 
............................................................................. 

 
............................................................................. 

From................................................................ 

 
Address............................................................ 

 
Phone............................................................... 

 
Email................................................................ 

 

Dear Neighbour 

 
I would like to fix/erect the dividing fence on the boundary line between our properties anddd    h  ppp e that 

you will share the costs with me. 

 
The fence is located between my land (address)................................................................................ 

and your land (address)...................................................................................................................... 

Length of Fence.........................................................Heighhtt  off  ffence................................................. 

 
Type of fence...................................................................................................................................... 

 
Attached is copy of the quotes I hhh ave obtained. 

 
The total cost of the fence from ..............................................includingg  GST is $............................. 

Your half share off  a sufficientt  ffence according to the local government laws in the area including 

GSTT  is $$.................................. 

Iff  www ithin 222          d  yyy s of receivving this notice you do not agree to *repair or *replace (*delete one) our 

addjoiningg  ffence I will apply as per the Dividing Fences Act 1961 to a Magistrates Court for an order 

that describes tthhe type of fence to be constructed and how much each party will contribute. 

 
Yours sincerely signed.................................................................. 

 
 

I..................................................of....................................................................................acknowledge 

receipt of this ófencing noticeô and agree to *repair or *replace (*delete one) the dividing fence on 

the boundary line between our properties as proposed. 

 
I will pay my share of $............................................................. to *you or *the fencer. (*delete one) 

Yours sincerely signed...................................................................................................................... 

Print Name  .............................................................................Date................................................... 

 
 

This form can be printed out from the website: www.bc.wa.gov.au/dividingfences 
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Claiming for a fence 
already erected 

 
 
 
 

Sample letter 
 
 

(Your address) 
 
 

Dear Neighbour 

I am writing to seek your contribution to the dividing fence 

between our properties (include property addresses) that was 

constructed (eg 6 months ago) when your land was vacant. 

The Dividing Fences Act 1961 allows owners of adjoining land 

to seek contribution from their neighbour for a fence that has 

already been constructed once the adjoining owner has 

completed a construction of a building or strrru ttture,,,    oorr  occcc 

a building or structure on the land. 

pppies 

Now that you have completed your constttruuuctionnn,,,    I wish to s eeek 

half the value of the dividing fence whhhiccch cooosss (eeeg $400) to 

erect. Under the local governm 

classed as a sufficient fenceee. 

nnnt feeencccing laaaws thhh fence is 

I estimate that the valluue off  ttthhhe fencce is cccuuurrent and therefore 

seek payment of y 

the cost - egg  $$$2000)). 

uuurrr    h lll f shaaarrr  of the fennnce, that is (half of 

Pleassseee   leeet me knnnowww   wiiithin 21 days if you agree or disagree with 

thiis proopoosaal. I haaavvv attached copies of the quotes obtained and 

the invoicee  aaand receipt we received from the fencing contractor. 

If you would like to discuss this with me I can be contacted on 

telephone number (your number) or by email at (your email 

address). 

If within 21 days we cannot reach agreement or you do not 

respond, the matter may be determined in the Magistrates Court. 
 
 

(Your signature name and date) 
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Notice to share 
cost for repair 

 
 
 
 

Sample letter 
 
 
 
 

(Your address) 
 
 

Dear Neighbour 

I am writing to seek your agreement and contribution for the 

repair of the dividing fence which separates our properties, 

(include property addresses) in accordance with Section 15 

of the Dividing Fences Act 1961. 

The dividing fence is in need of repair beca 

eg. several pickets are missing). 

ssse (givve rrreeeaaasons 

I have attached copies of quotes to have the reeepai sss   doneee...    I 

suggest we accept the quote from (cooompppannny - eggg. ABC 

Fencing) for (amount - eg. $300). Yooour hallf sssharrre will be (half 

of the cost - eg. $150). 

Please let me knowww   wiii t iiin 111 

with this proposal. 

dayyysss   if yyoouu  agree or disagree 

If you woulld likee  to discccu sss   this with me I can be contacted 

on teeeleeep oooneee   n mmmbeeer (your number) or by email at (your 

em  iil adddd eeessssss))) . 

If within 14 days we cannot reach agreement or you do not 

respooonddd, the Act provides that I may repair the fence and 

then recover half of the repair costs through the Magistrates 

Court. 
 
 

(Your signature name and date) 
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Frequently 
asked questions 

 

 
 
 
 

Procedures for erecting a new fence 
 

Do I need my adjoining neighbourôs agreement before I erect a 

new fence? 

 

If you wish to claim a contribution and the adjoining land is not vacant, 

there must be an agreement or a court order in place before erecting 

the fence. 

Where the adjoining land is vacant, you do not need an agreement. If 

you do not obtain agreement, a claim for a contribution to the fence 

can be made on the owner when there is a substantial building erected 

on the land, or when the land owner occupies or permits the 

occupation of any building on the land. 

You do not need an agreement if you want to erect the fence entirely 

at your own expense, and forego any right to a contribution under the 

Act. The fence you erect must still be a ósufficient fenceô. 

If you decide to erect a fence at your own expense, it is recommended 

that you give the adjoining owner the details of the proposal as a 

courtesy, and to enable them to make arrangements to protect their 

property or animals during the construction process. A decision to erect 

a fence entirely at your own cost does not give you the right to enter 

the adjoining ownerôs property without their permission during the 

erection of the fence. 
 

Do I have to have more than one quote to give to my neighbour 

when I approach him looking for his half payment to a new fence? 
 

The Act does not specify a requirement for the obtaining of quotes but 

it is suggested that you should try to obtain at least two written quotes. 
 

Can I take down the existing dividing fence without my neighbourôs 

agreement? 

 
Once a dividing fence is erected, it becomes joint property. Both 

adjoining land owners are liable to maintain the fence, regardless of 

the contribution made to the cost of its erection. 
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Frequently 
asked questions 

 

 
 
 
 

Therefore either party cannot act unilaterally to remove, alter or 

damage or in any way affect the structural integrity of the dividing 

fence. 

 

I am about to put up my new dividing fence and want to know 

where on the boundary it should go. Does it have to be located 

wholly on my property? 

 

The fence should normally be placed along the boundary line, with half 

the structure in each property. Where this is not practical you may 

agree to locate the fence wholly in one or other property. You should 

record an agreement to do this in writing. The Act allows for a fence to 

be considered a dividing fence even when it is not on the common 

boundary. This means both neighbours can be asked to contribute to 

the cost. 

 

What should I do about my neighbour who is refusing to pay for 

half of the cost of the fence? 

 

It is recommended that discussion and negotiation be held with the 

adjoining owner to identify the issues, such as whether the fence is on 

the correct boundary, are repairs needed, whether payment as an 

option is acceptable to all parties, etc. 

Mediation services may be used to assist with dispute resolution. If the 

former attempts fail, the Act provides that the matter may be settled 

through the court. 

Claiming for a fence erected on vacant land 

 

The land next door is vacant but they have started building on it. 

How much of the building must be constructed before I can make a 

claim for half the cost of the fence? 

 

Under section 13 of the Act, you can make a claim when a substantial 

building has been completed. This should not be confused with a 

building that is substantially completed. It is only once the building is 

complete that you may make a claim under this section of the Act. 
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Frequently 
asked questions 

 
 
 
 
 

How much time does the adjoining owner have to pay me my claim 

for half the fence cost now that a substantial building has been 

completed on his land? 
 

The adjoining owner is required to pay within one month of the receipt 

of your claim. You may enter into an agreement with your neighbour to 

allow a longer time period or agree to accept payment by instalments. 

Such agreement should be in writing and signed and dated by both 

parties. 
 

I built the dividing fences on my property when the adjoining land 

was vacant. There is now a substantial building erected on the 

vacant land and I want to now claim my share of the fencing. How 

much can I claim? 
 

You may give the adjoining owner a notice claiming half the value of a 

sufficient fence as estimated at the date of claim. 

Note:   This is not the same as current day market price for the fence, 

although the obtaining of a current day price for a similar fence 

may be useful in providing a base from which to estimate the 

value of the fence. 
 

Do I have to contribute to the cost of a fence when my land is still 

vacant? 

 

No, not unless you have agreed to contribute before the fence is 

erected or unless the adjoining owner obtains a court order, before the 

fence is erected, requiring you to contribute. 
 

My lot was vacant and my neighbour has constructed a brick 

fence, do I have to pay for half of it? 
 

No, not unless the sufficient fence (minimum standard) for a fence in 

that location is a brick fence. The minimum standard could be as a 

result of the local governmentôs fencing local law or town planning 

scheme, or through a condition of sale imposed by the developer as a 

covenant. You would as a general rule have to contribute half the cost 

of a sufficient fence, this being the minimum standard required by your 

local government. 
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Frequently 
asked questions 

 
 
 
 
 

I am about to build and do not like the fence my neighbour just 

erected, and I do not want to pay them anything. Can I do this? 
 

If the fence that is erected is a sufficient fence, ie acceptable to the 

local government and in keeping with other fences in the immediate 

area, the adjoining landowner who erected it has a legal right under 

the Act to claim half payment of a sufficient fence when you complete 

your building. 

 
My neighbour built their house first and erected a fence that I did 

not like. I wanted a green colorbond and they erected a wooden 

one. I have since built my house and erected a fence on my land. 

My neighbour has now given me a bill for the fence they erected. 

Do I have to pay? 
 

Yes, the original fence is the dividing fence and you would be required 

to pay half the cost of it and also bear responsibility for a half share of 

the ongoing maintenance costs of the dividing fence. The cost for the 

erection and ongoing maintenance of the second fence would be yours 

entirely. 
 

My neighbour has claimed from me half the cost of the dividing 

fence he erected. I am the second owner of the property and feel 

that they should have got their money from the previous owner. Am 

I liable to pay the money claimed? 

 
Yes, an owner or owners of adjoining land are liable to pay even if they 

were not the owners of the land when the fence was constructed, 

provided that no previous adjoining owners had paid a claim to the 

owner who erected the fence. Under the Limitation Act 2005, claims 

must be commenced within six years of the owner of the adjoining land 

occupying the land, permitting others to occupy the land, or commencing 

construction of a substantial building or structure on the land. 
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Frequently 
asked questions 

 
 
 
 
 

My neighbour and I are at about the same stage of building our 

houses. They want a metal fence and I want a fibrous cement one 

that goes into the ground. I have a dog to contain and it could 

easily dig under a metal one. What can do about this? 
 

The best way to erect a fence is by agreement with the adjoining 

owner. You should first try to resolve any differences by discussing the 

matter with the owner. You may wish to consult a mediator, who can 

assist you in resolving differences, before going to court. 

If the owners cannot agree, the matter may be determined in the 

Magistrates Court. 
 

My neighbourôs fence is ten years old. Do I have to pay for the half 

value of the fence when it was constructed or what it is worth now? 
 

The requirement is for payment of half the value of the fence as at the 

date of claim. The person making the claim has to estimate the value. 

If your neighbour erected a fence of a higher standard than a sufficient 

fence, as defined by your local government, unless you agreed to pay 

the higher cost, you would only have to pay half the cost of a sufficient 

fence. 

If for example, a metal fence was erected and the sufficient fence, as 

defined by your local government, is a fibrous cement one, the 

obligation is for payment of half the cost of the lesser standard fence, 

being the fibrous cement one. The additional cost for the higher 

standard fence would be borne by the adjoining owner that requires it. 
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Frequently 
asked questions 

 
 
 
 

Repairing 
 

The fence has been damaged by my neighbours, why should I 

have to pay for half of it? 

As a general rule, each of the adjoining owners must pay half the cost 

of repairs unless the adjoining owners agree to an alternative 

arrangement or the court rules differently. The Act provides for specific 

situations when one owner who is óat faultô pays the whole cost. These 

specific situations are where the fence is damaged by fire or by the 

falling of a tree, or part of it. There must be an element of neglect by 

the owner at fault in these specific situations. 
 
 
 
 
 
 
 
 

 
 

The replacement of an existing fence with an entirely different 

type of fence, for instance replacing a damaged old picket 

fence with a new fibrous cement fence, is not a repair. This is 

regarded as an erection of a new fence and must be dealt 

with under Sections 9 and 10 of the Act if a contribution to the 

costs is sought. 
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Frequently 
asked questions 

 
 
 
 
 

I have had my land surveyed and it shows that the dividing fence is 

out of alignment and my adjoining owner has some of my land. 

Who pays for the cost of the relocation of the fence onto the 

correct boundary and what steps should be followed to shift the 

fence? 
 

The Act in defining what a repair is, includes the realignment or 

re-erection of a fence. This means that the cost is liable to be shared 

equally by the adjoining land owners. The process for seeking a 

realignment of a fence is covered by Section 15 of the Act. 
 

Our dividing fence is an old picket fence that needs to be replaced. 

I want to put up a new brick fence. If I do so, what procedures do I 

need to follow? 
 

The Act only applies to the erection of the first fence and then its 

repair. Replacing an existing fence with an entirely different type of 

fence is regarded as the erection of a new fence. The procedure for 

erecting a fence must be followed where a fence is replaced with an 

entirely different one (refer to step 1 ï giving notice). If an old fence is 

replaced with a new fence that is the same as the old fence, it is 

classified as a repair, and the procedures relating to repairing fences 

must be followed. 
 

I believe that the dividing fence is fine and can be simply repaired 

in a few places and maybe realigned and straightened up a bit. My 

neighbour does not agree and told me they want a new one. Do I 

have to pay half for a new fence just because they want it? 
 

No, you would not have to pay for a new fence unless you agree to 

this or your neighbour takes you to court and is successful in obtaining 

an order for you to contribute to a new fence. In such a dispute, it 

would be necessary for the owner taking the legal action to prove that 

the fence is in need of replacement and cannot or should not be 

repaired. That owner would then generally seek to support such a case 

through the presentation to the court with photographs and testimony 

from expert witnesses. 
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Frequently 
asked questions 

 
 
 
 
 

My neighbourôs trees are pushing against the fence and have 

damaged it. I have asked that they cut the trees down or at least 

cut them back and repair the fence at their cost. They advised that 

as far as they are concerned the trees stay and that they will only 

pay half the cost of the repair. What are my rights? 
 

You would be required under the Act to contribute to half the cost of 

the repairs to the fence. If you refuse to pay your neighbour may seek 

a court order. 
 

Do I have to contribute to the repair of the dividing fence if my land 

is vacant? 
 

Yes, subject to Part III Section 15 of the Act. 
 

The neighbouring property is owned by the Department of 

Housing and the fence is in need of repair, what should I do? 
 

State Government departments are not bound by the Act, however you 

should contact your nearest Department of Housing office to discuss 

the repair or replacement options. 
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Useful contact 
numbers and links 

 
 
 
 

Citizens Advice Bureau 

(Access to community lawyers/mediators - small fee) 

www.cabwa.com.au 

email: cab@cabwa.com.au 

9221 5711 

Magistrates Court 

(To resolve civil disputes in a court of law) 

www.justice.wa.gov.au or www.magistratescourt.wa.gov.au 

9425 2247 

Landgate                                                             

(Land title searches, adverse possession information) 

www.landgate.wa.gov.au 

email: mailroom@landgate.wa.gov.au 

9273 7341 

Health Department 

(Environmental Health Branch ï asbestos issues) 

www.population.health.wa.gov 

9222 4222 

Department of Local Government 

and Regional Development 

9217 1500 

(To obtain a contact number for your local government office) 

www.dlgrd.wa.gov.au 

email: info@dlgrd.wa.gov.au 
 

State Law Publisher 

(To view legislation ) 

www.slp.wa.gov.au 

email: sales@dpc.wa.gov.au 

9321 7688 

Department of Commerce 

(for consumer advice ) 

www.commerce.wa.gov.au 

email: consumer@commerce.wa.gov.au 

1300 30 40 54 
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Department of Commerce 
Building Commission 

Dividing Fences Telephone: 1300 720 715 

Locked Bag 12 

West Perth Western Australia 6872 

Facsimile: (08) 9476 1333 

National Relay Service: 13 36 77 

Website: www.bc.wa.gov.au/dividingfences 

Email: dividingfences@bc.wa.gov.au 

This publication is available on request in other 

formats to assist people with special needs. 
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24 September 20 IO GOVERNMENT GAZETTE, WA 5011 
 

 

LOCAL GOVERNMENT 
 

LG301*  
LOCAL GOVERNMENT ACT 1995 

DIVIDING  FENCES ACT 1961 

City of Albany 

FENCING LOCAL LAW 2010 

Under the po\vers conferred by the Local Government Act 1995 and under all other 
powers enabling it, the Council of the City of Albany resolved on 15 June 2010 to 
make the follo\ving loca1 la\V. 

PART 1-PRELIMINARY 

1.1 Citation 

This local law may be cited as the City of Albany Fencing Local Law 2010. 

1.2 Repeal 

The  City  of  Albany  Local  Laws  Relating  to Fencing  2001  as  published  in  the 
Government Gazette on 15 January 2002 are repealed. 

1.3 Application of local law 

This local la\v applies throughout the district. 

1.4 Commencement 

This local la\v \Vill  come into operation  14 days after the day it is published in the 
Government Gazette. 

1.5 Interpretation 

In this local la\v unless the context requires othenvise­ 

"Act"  means the Dividing Fences Act 1961; 

"AS" means an Australian Standard published by the Standards Association of 
Australia; 

"boundary fence" has the meaning given to it for the purposes of the Act; 

"Building Surveyor" means a Building Surveyor of the local government; 

"CEO" means the Chief Executive Officer of the local government; 

"commercial lot" means a lot \Vhere a commercial use- 

(a) is or may be permitted under the local planning scheme; and 

(b) is or will  be the predominant use of the lot; 

"dangerous" in relation to any fence means- 

(a) an electrified fence other than a fence in respect of \Vhich a licence 
under Part 5 of this local la\v has been issued and is current; 

(b) a fence containing barbed \Vire  other than a fence erected and 
maintained in accordance \vith this local la\V; 

(c) a fence containing exposed broken glass, asbestos fibre, razor \Vire 
or any other potentially harmful projection or material; or 

(d) a fence \Vhlch is likely to collapse or fall, or part of \Vhich is likely to 
collapse or fall, from any cause; 

"district" means the district of the local government; 

"dividing fence" has the meaning given to it in and for the purposes of the Act; 

"electrified  fence" means a  fence  carrying or designed  to  carry an electric 
charge; 

"fence" means any structure, including a retaining \Vall, used or functioning as 
a barrier, irrespective of\vhere it is located and includes any gate; 

"frontage" means the boundary line behveen a lot and the thoroughfare upon 
which that lot abuts; 

"height" in relation to a fence means the vertical distance behveen­ 

(a) the top of the fence at any point; and 

(b) the ground level or, \Vhere the ground levels on each side of the fence 
are not the same, the higher ground level, immediately belo\v that 
point; 

"industrial lot" means a lot \Vhere an industrial use- 

(a) is or may be permitted under the local planning scheme; and 

(b) is or \Vill  be the predominant use of the lot; 

"local goverrunent" means the City of Albany; 

"local  planning   scheme"  means   a  local   planning  scheme  of   the   local 
government made under the Planning and Development Act 2005. 
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"lot"  has the meaning given to it in and for the purposes of the Planning and 

Development Act 2005; 

"notice of breach" means a notice referred to in clause 6.1; 

"owner" has the meaning given to it in the Act;  

"residential lot" means a lot \Vhere a residential use- 

(a) is or may be permitted under the local planning scheme; and 

(b) is or \vill  be the predominant use of the lot; 

"retaining \Vall" means any structure \Vhich prevents the movement of soil in 
order to allo\v ground levels of different elevations to exist adjacent to one 
another; 

"rural lot" means a lot \Vhere a rural use- 

(a) is or may be permitted under the local planning scheme; and 

(b) is or \Vill  be the predominant use of the lot; 

"Schedule" means a Schedule to this local la\v; 

"setback area" has the meaning given to it for the purposes of the local 
planning scheme; 

"special residential lot" means a lot \vhere a special residential use­ 

(a) is or may be permitted under the local planning scheme; and 

(b) is or 'vill  be the predominant use of the lot; 

"special rural lot" means a lot \Vhere a special rural use- 

(a) is or may be permitted under the local planning scheme; and 

(b) is or 'vill  be the predominant use of the lot; and 

"sufficient fence" means a fence described in clause 2.1. 

1.6 Licence fees and charges 

All  licence fees and charges applicable under this local la\v shall be as determined by 
the local government from time to time in accordance 'vith section 6.16 of the Local 
Government Act 1995. 

 

 
2.1 Sufficient fences 

PART 2 -SUFFICIENT FENCES 

(1) Unless by agreement bet\veen the o\vners of adjoining properties, a person shall 
not erect a dividing fence or a boundary fence that is not a sufficient fence. 

(2) Subject to subclauses (3) and (4), a sufficient fence- 

(a) on a residential lot is a dividing fence or a boundary fence constructed and 
maintained in accordance \Vith the specifications and requirements of 
Schedule I; 

(b) on a commercial lot and on an industrial lot is a dividing fence or a boundary 
fence constructed and maintained in accordance \Vith the specifications and 
requirements of Schedule 2; 

(c) on a rural lot, a special residential lot and a special rural lot is a dividing 
fence or a boundary fence constructed and maintained in accordance \Vith 
the specifications and requirements of Schedule 3; 

(3) Where a fence is erected on or near the boundary bet\veen- 

(a) a residential  lot and an industrial lot, a sufficient fence is a dividing fence 
constructed and maintained in accordance \Vith the specifications and 
requirements of Schedule 1; 

(b) a residential lot and a commercial lot, a sufficient fence is a dividing fence 
constructed and maintained in accordance \vith the specifications and 
requirements of Schedule 2; 

(c) a residential lot and a rural lot, a sufficient fence is a dividing fence 
constructed and maintained in accordance \Vith the specifications and 
requirements of Schedule 3; 

(d) a residential lot and a special rural lot or a  special residential lot, a 
sufficient fence is a dividing fence constructed and maintained in accordance 
'vith the specifications and requirements of Schedule l; and 

(e) a special residential lot or a special rural lot and a rural lot,  a sufficient 
fence is a dividing fence constructed and maintained in accordance \Vith the 
specifications and requirements of Schedule 3. 

(4) Unless the Building Surveyor specifies othenvise, a sufficient fence on a 
boundary bet\veen lots other than those specified in subclause (3) is a dividing fence 
constructed in accordance \Vith the specifications and requirements of Schedule 2. 

(5) Not\vithstanding any other provisions in this local la\v, a fence constructed of 
stone or concrete shall be a sufficient fence only  if it is designed by a structural 
engineer  \Vhere- 

(a) it is greater than 1800 mm in height; or 

(b) the Building Surveyor so requires. 
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PART 3 -GENERAL 

3.1 Fences within front setback areas 

(1) A person shall not, \Vithout the \Vritten consent of the Building Surveyor, erect a 
free-standing fence greater than 1200 mm in height, \VitWn the front setback area of 
a residential lot \Vithin the district. 

(2) The Building Surveyor may approve the erection of a fence of a height greater 
than 1200 mm in the front setback area of a residential lot only if  the fence on each 
side of the drivevvay into the lot across the front boundary is to be angled into the lot 
for a distance of not less than 1500 mm along the frontage to a distance of not less 
than 1500 mm from the frontage in order to provide appropriate splayed lines of 
vision for a motorist using the drive\vay for access to a thoroughfare. 

(3) The provision of subclause (2) shall not apply to a fence- 

(a) of open construction that does not obscure the lines of vision of a motorist 
using the drive\vay for access to a thoroughfare; or 

(b) that does not adjoin a footpath. 

3.2 Gates in fences 

A person shall not erect a gate in a fence \vhich does not­ 

(a) open into the lot; or 

{b)  open by sliding parallel to and on the inside of the fence, \Vhich it forms part 
of, \Vhen closed. 

3.3 Fences on rural lots, special residential lots and special rural lots 

A person shall not \Vithout the \Vritten consent of the Building Surveyor, erect a 
fence on rural lots, special rural lots or special residential lots, \Vithin 7.5 metres of a 
thoroughfare, of a height exceeding 1500 mm. 

3.4 Maintenance of fences 

An o\vner of a lot on \Vhich a fence is erected, that abuts land under the care and 
control of the local government, shall maintain the fence in good condition so as to 
prevent it from becoming dangerous, dilapidated, or unsightly. 

3.5 General discretion of the local government 

(I) Not\vithstanding clause 2.1, the local government may grant consent to the 
erection or repair of a fence \Vhich is not a sufficient fence, \Vhere all O\vners of land 
\Vhich  adjoins  the  relevant  boundary  make  an  application  for  approval  for  that 
purpose. 

(2) In determining \vhether to grant its consent to the erection or repair of any fence, 
the local government may consider, in addition to any other matter that it is 
authorised to consider, \vhether the erection or retention of the fence \vould have an 
adverse effect on- 

(a) the safe or convenient use of any land; or 

(b) the safety or convenience of any person. 

PART 4 -FENCING MATERIALS 

4.1 Fencing materials 

(1) A person shall construct a fence on a residential lot, a commercial lot or an 
industrial lot from only brick, stone, concrete, \Vrought iron, tubular steel framed, 
link mesh, timber, plastic coated or galvanised link mesh, corrugated fibre reinforced 
cement sheeting, pre-painted metal or a material approved by the Building 
Surveyor. 

(2) Where the Building Surveyor approves the use of pre-used materials in the 
construction of a fence under subclause (1), that approval shall be conditional on the 
applicant for approval painting or treating the pre-used material as directed by the 
Building Surveyor. 

4.2 Barbed wire and broken glass fences 

(1) This clause does not apply to a fence constructed \Vholly or partly of razor \Vire. 

(2) An O\vner or occupier of a residential lot or a commercial lot shall not erect or 
affix to any fence on such a lot any barbed \Vire or other material \Vith spiked or 
jagged projections, unless the prior \Vritten approval of the Building Surveyor has 
been obtained. 

(3) An o\vner or occupier of an industrial lot shall not erect or affix on any fence 
bounding that lot any barbed \Vire or other materials \Vith spiked or jagged 
projections unless the \Vire or materials are carried on posts at an angle  of  45 
degrees, and unless the bottom ro\v of \Vire or other materials is set back 150 mm 
from the face of the fence and is not nearer than 2000 mm from the ground level. 

(4) If  the posts \Vhich carry the barbed \Vire or other materials referred to in 
subclause (3) are angled to\vards the outside of the lot bounded by the fence the face 
of the fence must be set back from the lot boundary a sufficient distance to ensure 
that the angled posts, barbed \Vire or other materials do not encroach on adjoining 
land. 
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(5) An o\vner or occupier of a lot shall not­ 

(a) affix any broken glass to; or 

(b) allo\v any broken glass to remain on or as part of, 

any fence or \Vall, \Vhether internal or external, on that lot. 

(6) An o\vner or occupier of a rural lot, special rural lot or special residential lot shall 

not- 

(a) place or affix barbed wire; 

(b) allo\v barb \Vire to remain, 

on a fence on that lot \Vhere the fence is adjacent to a thoroughfare or other 
public place unless the barbed \Vire is fixed to the side of the fence posts furthest 
from the thoroughfare or other public place. 

 

PART 5 -ELECTRIFIED AND RAZOR WIRE FENCES 

5.1 Requirements for a licence 

(1) An  o\vner or occupier  of a lot, other than  a rural lot or special rural  lot, shall 
not- 

(a) have and use an electrified fence on that lot \Vithout first obtaining a licence 
under subclause (2); or 

(b) construct a fence \Vholly  or partly of razor \Vire on that  lot \Vithout  first 
obtaining a licence under subclause (3). 

(2) A licence to have and use an electrified fence shall not be issued­ 

(a) in respect of a lot \Vhich is or \Vhich abuts a residential lot; 

(b) unless the fence complies with AS/NZS 3016:2002; and 

(c) unless provision is inade so as to enable the fence to be rendered inoperable 
during the hours of business operations, if any, on the lot \Vhere it is erected. 

(3) A licence to have a fence constructed \Vholly or partly of razor \Vire shall not be 
issued- 

(a) if the fence is witWn 3000 mm of the boundary of the lot; 

(b) \Vhere any razor \Vire used in the construction of the fence is less than 2000 
mm or more than 2400 mm above the ground level. 

(4) An application for a licence referred to in subclauses (2) or (3) shall be made by 
the o\vner of the lot on \Vhich the fence is or is to be erected, or by the occupier of the 
lot \Vith the \Vritten consent of the o\vner. 

(5) An application for a licence referred to in subclauses (2) or (3) may be­ 

(a) approved by the local government; 

(b) approved by the local government subject to such conditions as it thinks fit;  
or 

(c) refused by the local government. 
 

5.2 Transfer of a licence 

A licence referred to in clause 5.1 shall transfer \Vith the land to any ne\v occupier or 
o\vner of the lot. 

5.3 Cancellation of a licence 

Subject to Division 1 Part 9 of the Local Government Act 1995, the local government 
may cancel a licence issued under this Part if - 

(a) the fence no longer satisfies the requirements specified in clause 5.1(2) or 
5.1(3) as the case may be; or 

(b) the licence holder breaches any condition upon \Vhich the licence has been 
issued. 

 
 

6.1 Notice of breach 

 

PART 6 -NOTICE OF BREACH 

(1) Where a breach of clause 3.4 of this local la\v has occurred in relation to a fence 
on a lot \Vhich abuts land under the care and control of the local government, the 
local government may give a notice in \Vriting to the o\vner of that lot ("notice of 
breach"). 

(2) A notice of breach shall- 

(a) specify the provision of this local la\v \Vhich has been breached; 

(b) specify the particulars of the breach; and 

(c) state that the o\vner of the lot is required  to remedy the breach \Vlthin  28 
days from the giving of the notice. 
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PART 7 OFFENCES AND PENALTIES 

7.1 Offences and penalties 

(1) An o\vner \Vho fails to comply \Vlth a notice of breach commits an offence and is 
liable upon conviction to a maximum penalty of $5000 and, if  the offence is a 
continuing offence, a maximum daily penalty of $500. 

(2) A person \Vho fails to comply \Vith or \vho contravenes any provision of this local 
la\'i commits an offence and is liable to a maximum penalty of $5000 and, if  the 
offence is a continuing offence, a maximum daily penalty of $500. 

7.2 Modified penalties 

(1) An offence against any provision of this local la\v is a prescribed offence for the 
purposes of section 9.16 of the Local Government Act 1995. 

(2) Unless othef\vise specified, the amount of the modified penalty for an offence 
against any provision of this local la\v is $150. 

7.3 Form of notices 

For the purposes of this local la\v- 

(1) the form of the infringement notice referred to in section 9.17 of the Local 
Government Act  1995 is to be in the form of Form 2 of Schedule 1 of the 
Local Government (Functions and General) Regulations 1996; 

(2) the form of the \Vithdra\val of infringement notice referred to in section 9.20 
of the Local Government Act 1995 is to be in the form of Form 3 in Schedule 
1 of the Local Government (Functions and General) Regulations 1996. 

7.4 Objections and review 

When the local government makes a decision under this local la\v as to \Vhether it 
\Vill - 

(a) grant or refuse to grant a person a licence; 

(b) cancel a licence; or 

(c) give a person a notice under clause 6.1, 

the provisions of Division 1 of Part 9 of the Local Government Act 1995 and 
regulation 33 of the Local Government (Functions and General) Regulations 1996 
shall applt to that decision. 

 
 

 
Schedule 1 

[cl. 2.1 (2)(a)] 

SPECIFICATIONS FOR A SUFFICIENT FENCE ON A RESIDENTIAL LOT 

Each of the follo\ving is a "sufficient fence" on a residential lot- 

(A) A fully  enclosed timber fence built to manufacturer's specifications or in 
accordance \Vith established construction techniques, the height of the fence 
to be 1800 mm except \Vith respect to the front setback area for \Vhich there 
is no minimum height but \Vhich is subject to clause 3.1. 

(B) A fence constructed of corrugated fibre reinforced pressed cement or steel 
sheeting erected to manufacturer's specifications or \Vhich satisfies  the 
follo\vlng  specifications- 

(a) a minimu1n in-ground length of 25 per cent of the total length of the 
sheet, but in any case shall have a minimum in-ground depth of 600 
mm; 

(b) the total height and depth of the fence to consist of a single continuous 
fibre reinforced cement or steel sheet; 

(c) the sheets to be lapped and capped with extruded "snap-fit"  type 
capping in accordance \Vith the manufacturers \vritten instructions; 
and 

(d) the height of the fence to be 1800 mm except with respect to the front 
set back area for \Vhich there is no minimum height but \Vhich is 
subject to clause 3.1. 

(C) A fence constructed of brick, stone or concrete, \vhich satisfies the follo\ving 
specifications- 

(a) footings of a kind appropriate to the soil type; 

(b) fences to be offset a minimum of 200 mm at maximum 3000 mm 
centres or 225 mm x 100 mm engaged piers to be provided at 
maximum 3000mm centres; 

(c) expansion joints in accordance \Vith the manufacturer's \Vritten 
instructions; and 

(d) the height of the fence to be 1800 mm except \Vith respect to the front 
set back area for \Vhich there is no minimum height but \Vhich is 
subject to clause 3.1. 
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(D) A composite fence having a minimum overall height of 1800 mm except \Vith 
respect to the front set back area for \Vhich there is no minimum height but 
\Vhich is subject to clause 3.1, \Vhich satisfies the follo\ving specifications for 
the  brick  construction- 

(!) (a)  brick  piers  of minimum  345 mm  x 345 mm  at  1800 mm  centres 
bonded to a minimum height base \Vall of 514 mm; 

(b) each pier shall be reinforced \Vith one RIO galvanised starting rod 
1500 mm high with a 250 mm horizontal leg bedded into a 500 mm x 
200  mm  concrete  footing  and  set  65 mm  above  the  base  of  the 
footing. The  top of the  footing shall be  1 course  (85 mm)  belo\v 
ground level; 

(c) the  minimum  ultimate  strength  of  brick\vork  shall by 20  mpa. 
Mortar shall be a mix of 1 part cement,  1 part lime and 6 parts sand; 

(d) the ground under the footings is to be compacted to 6 blo\vs per 300 
mm and checked \Vith a standard falling \Veight penetrometer; and 

(e) control joints in brick\vork shall be provided \Vi th double piers at a 
maximum of 6 metre centres; or 

(2) (a)  brick piers of a minimum 345 mm x 345 mm x 2700 mm centres 
bonded to the base; and 

(b)  each pier shall be reinforced \Vith hvo RlO galvanised starting rods 
as previously specified. 

 
 

Scliedule2 

SPECIFICATIONS FOR A SUFFICIENT FENCE ON A 

COMMERCIAL LOT AND AN INDUSTRIAL LOT 

[cl. 2.1(2)(b)] 

Each of the follo\ving is a "sufficient fence" on a commercial lot and an industrial 
lot- 

(A) A fence constructed of galvanised or PVC coated rail-less link mesh, chain 
mesh or steel mesh \Vhich satisfies the follo\ving specifications- 

(a) corner posts to be minimum 50 mm nominal bore x 3.5 mm and \Vith 
footings of a 225 mm diameter x 900 mm; 

(b) intermediate posts to be minimum 37 mm nominal bore x 3.15 mm at 
maximum 3.5 metre centres and \Vith footings of a 225 mm diameter x 
600mm; 

(c) struts to be minimum 30 mm nominal bore x 3.15 mm fitted at each 
gate and hvo at each corner post and \Vith footings 225 mm x 600 mm; 

(d) cables to be affixed to the top, centre and bottom of all posts and to 
consist of t\vo or more 3.15 mm \Vires hvisted together or single 4 mm 
\Vire; 

(e) rail-less link, chain or steel mesh is to be to a height of 2000 mm on 
top of \Vhich are to be three strands of barbed \Vire carrying the fence 
to a height of 2400 mm in accordance \Vlth clause 4.2(3) of this local 
la\v; and 

(0 galvanised link mesh \Vire to be 2000 mm in height and constructed of 
50 mm mesh 2.5 mm galvanised iron \Vire and to be strained, neatly 
secured and laced to the posts and affixed to  cables. Vehicle  entry 
gates shall provide an opening of not less than 3.6 metres and shall be 
constructed of 25 mm tubular frame\vork \Vith one horizontal and one 
vertical stay constructed of 20 mm piping and shall be covered \Vith 50 
mm x 2.5 mm galvanised link mesh  strained  to frame\vork.  Gates 
shall be fixed \Vith a drop bolt and locking attachment. 

(B) A fence of fibre reinforced cement sheet or steel sheeting constructed to the 
minimum specifications referred to in category (B) of Schedule 1. 

(C) A fence constructed of aluminium sheeting \Vhen supported  on posts  and 
rails provided that it is used behind a building line and  is of a minimum 
height of 1800 mm but no greater than 2400 mm. 

(D) Fences of timber, brick, stone or concrete constructed to the minimum 
specifications referred to in Schedule 1. 

 
 

Sc/iedule3 

SPECIFICATIONS FOR A SUFFICIENT FENCE ON A 

[cl. 2.1(2)(c)] 

RURAL LOT, A SPECIAL RURAL LOT AND A SPECIAL RESIDENTIAL LOT 

(A) In the case of a non-electrified fence, a sufficient fence on a rural lot, special 
rural lot or a special residential lot is a fence of posts and \Vire construction, 
the minimum specifications for \Vhich are- 

(a) \vire shall be high tensile \Vire and not less than 2.5 mm. A minimum 
of five \Vires shall be used, generally \Vith the lo\ver \Vires spaced 
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closer together than the higher \Vires so as to prevent smaller stock 
passing through, and connected to posts in all cases. 

(b) posts sh3.ll be of indigenous timber or other suitable material 
including- 

Å timber impregnated \Vith a termite and fungicidal preservative; 

Å standard iron star pickets; or 

Å concrete; 

(c) if  timber posts are used, posts are to be cut not less than 1800 mm 
long x 50 mm diameter at small end if  round or 125 mm x 60 mm if  
split or sa\vn. Posts to be placed at not more than 10 metre intervals, 
set minimum 600 mm in the ground and 1200 mm above the ground; 
and 

(d) strainer posts, if  timber, shall be not less than 2250 mm long and 150 
mm diameter at the small end (tubular steel to be 50 mm in diameter) 
and shall be cut from indigenous timber or other suitable material. 
These shall be placed a minimum of 1000 mm in the ground and set at 
all corners, gate\vays and fence line angles but not exceeding 200 
metres  apart. 

(B) An electrified fence having four \Vires only is a sufficient fence if  constructed 
generally in accordance \vith (I). 

 

 
Dated: 30 June 2010. 

The Common Seal of the City of Albany \Vas affixed by authority of a resolution of 
the Council in the presence of 

J.M. BONKER, Chief Executive Officer. 
MILTON EVANS JP, Mayor. 
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